
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 18, 2009

Ms. J. Middlebrooks
Assistant City Attorney
Criminal Law and Police Section
City ofDallas
1400 South Lamar
Dallas, Texas 75215

0R2009-11555

Dear Ms. Middlebrooks:

You ask whether certain infonnation is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 352616.

The Dallas Police Department (the "department") received nine requests for information
pertaining to a specified investigation, includingvideo recordings, and informationregarding
two named department officers. You claim portions of the submitted information are
excepted from disclosure under sections 552.101, 552.108, 552.117, 552.130, 552.136,
and 552.137 of the Government Code: We have considered the exceptions you claim and
reviewed the submitted representative sample of information.!

Section 552.108 ofthe Government Code excepts from disclosure "[i]nformation held by a
law enforcement agency. or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe information would interfere with the detection,

. investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A governmental
body must reasonably explain how and why section 552.108 is applicable to the information
atissue. See id. § 552.301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). You state
portions of the submitted information pertain to a pending criminal investigation being
conducted by the department's Public futegrity Unit. You further state this information
pertains to a pending criminal prosecution. Based on these representations, we conclude the. .

IWe assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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release of the information at issue would interfere with the detection, investigation, or
prosecution of crime. See Houston Chronicle Publ 'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in active
cases). Therefore, the department may withhold the information you have marked under
section 552.108(a)(1) ofthe Government Code.2

Section 552.101 of the Government code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as section 772.318 ofthe Health and Safety Code. Chapter 772 of the Health
and Safety Code authorizes the development oflocal emergency communications districts.
Section 772.318 of the Health and Safety Code applies to an emergency communication
district for a county with a population of more than 20,000 and makes confidential the
originating telephone numbers and addresses of9-1-1 callers that are furnished by a service
supplier. See Open Records Decision No. 649 (1996). We understand the City ofDallas to
be part ofan emergency communication district that was established under section 772.318
and that the telephone number and address you have marked within the submitted call report
were provided by a service provider. Thus, based on your representations and our review,
we determine that the 9-1-1 caller's telephone number and address are confidential under
section i72.318 oftheHealth andSafetyCode and must bewithhel<i under section 552.101
.of the Government Code.

Section 552.101 also encompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3
of the Occupations Code. Section 159.002 of the MPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication·
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained;

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records createdby either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370

2As our ruling is dispositive, we need not address your remaining arguments against disclosure ofthis
information.
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(1983), 343 (1982). Medical records may onlybe released in accordance with the MPA. See
ORD 598. Upon review of the submitted information, we find the department may only
release the medical records we have marked in the remaining information in accordance with
theMPA.

Section 552.101 also encompasses chapter 773 ofthe Health and SafetyCode, whichpertains
to emergency medical service ("EMS") records. Access to EMS records is governed by the
provisions of section 773.091 of the Health and Safety Code. See ORD 598.
Section 773.091 provides in part the following:

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
inforrnatiQn regarding the presence, nature, of injury"or, illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). You assert the remaining documents contain
confidential EMS records. Upon review, we have marked an EMS record that is subject to
section 773.091. You do not indicate, and the documents do not reflect, that any of the
requestors has a special right of access to this record. Therefore, except for the information
subject to section 773.091(g), which is not confidential, the department must withhold the
EMS record we marked under section 552.101 ofthe Government Code in conjunction with
section 773.091(b) of the Health and Safety Code.

The remaining information contains an arrestee's fingerprints. Section 552.101 encompasses
chapter' 560 of the Government Code, which provides that a governmental body may not
release fingerprint information except in certain limited circumstances. See Gov't Code
§§560.001 (defining "biometric identifier" to include fingerprints), .002 (prescribing manner
in which biometric identifiers must be maintained and circumstances in which they can be
released), .003 (providing that biometric identifiers in possession ofgovernmental body are
exempt from disclosure under Act). You do not inform us, and the submitted information
does not indicate, that section 560.002 permits the disclosure ofthe fingerprint information
at issue. Therefore, the department must withhold the fingerprint information we have
markedunder section 552.101 in conjunctionwith section 560.003 ofthe Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication ofwhich
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would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976).
The types ofinformation considered intimate and embarrassing by the Texas Supreme Court .

.in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, a
compilation of an individual's criminal history record information is highly embarrassing
information, the publication ofwhich would be highly objectionable to a reasonable person.
Cf U.S. Dep't ofJustice v. Reporters Comm.for Freedom ofthe Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual's privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and
compiled summary ofinformation and noted that individual has significant privacy interest
in compilation of one's criminal history). Therefore, the department must withhold the
information you have marked under section 552.101 in conjunction with common-law
privacy.3

You have marked portions of the remaining information under section 552.117 of the
Government Code. Section 552.117(a)(2) excepts from disclosure the home address, home
telephone number, and social security number ofa peace officer, as well as information that
reveals whether the peace officer has family members, regardless of whether the peace
officer complies with section 552.024 or 552.1175 of the Government Code. Gov't Code- .- - -

§ 52.117(a)(2). Thus, the department must withhold the information you have marked under
s'ection 552.117(a)(2) ofthe Government Code.

Section 552.130 ofthe Government Code excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state[.]" Id.
§ 552.130. Accordingly, the department must withhold the Texas motor vehicle record
information you have marked under section 552.130 of the Government Code.

Section 552.136(b) of the Government Code states "[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential." Id. §552.136(b).
We .understand an employee's identification number is also used as an employee's bank
account number. Thus, the department must withhold the information you have marked
under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa
member ofthe public that .is provided for the purpose ofcommunicating electronicallywith
a governmental body," unless the member ofthe public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). Id. § 552.137(a)-(c). The e-mail

3As our ruling is dispositive, we need not address your remaining arguments against disclosure ofthis
information.
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address you have marked in the remaining infonnation is not specifically excluded by
section 552. 137(c). You state that the department has not received consent for its release.
Thus, this e-mail address must be withheld under section 552.137 ofthe Government Code.

In summary, the department may withhold the .infonnation marked under
section 552.108(a)(1) of the Government Code. The department must withhold the
infonnation marked under section 552.101 of the Government Code in conjunction with
section 772.318 of the Health and Safety Code. The department may only disclose the
marked medical records in accordance with the MPA. The department must withhold the
infonnation marked under section 552.101 in conjunction with (1) section 773 .091 (b) ofthe
Health and Safety Code, (2) section560.003 ofthe Goverinnent Code, and (3) common-law
privacy. The department must also withhold the infonnation marked under
(1) section 552. 117(a)(2) ofthe Government Code, (2) section 552.130 of the Government
Code, (3) section 552.136 of the Government Code, and (4) section 552.137 of the
Government Code. The remaining infonnation must be released.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts ,as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
. . - - -... - - -- - -

governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

'tJ(~
Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/dls

Ref: ID# 352616

Ene. Submitted documents

c: Requestor
(w/b enclosures)


