
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 18,2009

Ms. Cherl K. Byles
Assistant City Attorney
City of Fort Worth
1000 Throckmorton, 3rd Floor
Fort Worth, Texas 76102

OR2009-1l574

Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public lnformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 352636 (Fort Worth PIR No. 3899-09).

The Fort Worth Police Department (the "department") received a request for information
pertaining to a specified incident. You state you have redacted certain Texas motor vehicle
record information under section 552.130 of the Government Code pursuant to previous
determinations issued in Open Records Letter Nos. 2006-14726 (2006) and 2007-00198
(2007). See Gov't Code § 552.301(a); Open Records Decision No. 673 at 7-8 (2001). You
also state you have redacted social security numbers in accordance with section 552.147 of
the Government Code. 1

. You claim that the submitted information is excepted from
disclosure under sections 552.101, 552.1175, 552.136, and 552.137 ofthe Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses section 58.007 ofthe Family Code. Juvenile law

lWe note that section 552. 147(b) authorizes a governmental body to red~ct a living person's social
security number from public release without the necessity of requesting a decision from this office under the
Act.
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enforcement records relating to conduct that occurred on or after September 1, 1997 are
confidential under section 58.007(c). Section 58.007 provides in relevant part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(l) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). In order for section 58.007(c) to apply, a child must be identified
in the information at issue as a suspect or offender. See id. § 51.02(2) (defining "child" as
a person who is ten years of age or older and under seventeen years of age at the time of the
conduct). Section 58.007(c) is not applicable to information that relates to a juvenile as a
complainant, victim, witness, or other involved party. Upon review, we find none of the
submitted information identifies ajuvenile suspect or offender engaged in delinquent conduct
or conduct indicating a need for supervision for purposes of this section. Therefore, we
conclude you have failed to establish section 58.007(c) is applicable to the submitted
information, and it may not be withheld under section 552.101 on this basis.

Section 552.101 of the Government Code also encompasses information protected by
section 261.201(a) of the Family Code, which provides as follows: .

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
'chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
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used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find that you have failed to establish that the
submitted information consists of a report of alleged or suspected child abuse or neglect
made under chapter 261. See also id. § 261.001(1), (4) (defining "abuse" and "neglect" for
purposes of Fam. Code ch. 261); id. § lO1.003(a) (defining "child" as a person under 18
years of age who is not and has not been married and who has not had the disabilities of
minority removed for general purposes). You have also failed to establish that this
information was used or developed in an investigation under chapter 261. We therefore
conclude that the submitted documents are not confidential pursuant to section 261.201 of
the Family Code, and they may not be withheld under section 552.101 of the Government
Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
"MPA"), subtitle B of title 3 of the Occupations Code, which governs the public availability
of medical records. Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the.
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has concluded that when a file is created as the
result of a hospital stay, all of the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Medical records must be released
on the patient's signed, written consent, provided that the consent specifies (1) the
information to be covered by the release, (2) the reasons or purposes for the release, and (3)
the person to whom the information is to be released. See Occ.Code §§ 159.004, .005. Any
subsequent release of medical records must be consistent with the purposes for which the
governmental body obtained the records. See id. § 159.002(c); Open Records Decision
No. 565 at 7 (1990). Upon review, we find the information we have marked constitutes
medical records that may only be released in accordance with the MPA.2 However, no

2As our ruling for this information is dispositive, weneed not address yourremaining argument against
its disclosure.
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portion of the remaining information constitutes a record of the identity, diagnosis,
evaluation, or treatment of a patient by a physician for the purposes of the MPA.
Accordingly, none of the remaining information may be withheld under section 552.101 of
the Government Code in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976).. The type ofinformation considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that personal financial information not related to a financial
transaction between an individual and a governmental body is intimate and embarrassing and
of no legitiniate public interest. See Open Records Decision Nos. 545 (1990) (deferred
compensation information, mortgage payments, assets, bills, and credit history protected
under common-law privacy), 373 (1983) (sources of income not related to financial
transaction between individual and governmental body protected under common-law
privacy). Generally, only highly intimate information that implicates the privacy of an
individual is withheld. However, in certain instances, where it is demonstrated the requestor
knows the identity of the individual involved, as well as the nature of certain incidents, the
entire incident report must be withheld to protect the individual's privacy. Here, although
you seek to withhold the remaining information 'in its entirety, you have not demonstrated,
nor does it otherwise appear, that this is a situation in which the entire information must be
withheld on the basis of common-law privacy. However, we agree that portions of the
submitted information, which we have marked, are highly intimate and not of legitimate
public concern. Accordingly, the, department must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
However, none of the remaining information is intimate or embarrassing and ofno legitimate
public interest; thus, none of the remaining information may be withheld under
section 552.101 of the Government Code on the basis of common-law privacy.

Section 552.101 also encompasses chapter 560 ofthe Government Code, which provides that
a governmental body may not release fingerprint infof):nation except in certain limited
circumstances. See Gov't Code §§ 560.001 (defining "biometric identifier" to include
fingerprints), .003 (providing that biometric identifiers in possession of governmental body
are exempt from disclosure under the Act). You do not inform us, and the submitted
information does not indicate, that section 560.002 permits the disclosure of the submitted
fingerprint information. Therefore, the department must withhold the fingerprint information
you have marked under section 552.101 in conjunction with section 560.003 of the
Government Code.
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We note the remaining information contains F-5 forms (Report of Separation of License
Holder), which are made confidential by section 1701.454 of the Occupations Code.
Section 1701.454 provides in relevant part that "[a] report or statement submitted to the
commission under this subchapter is confidential and is not subject to disclosure under
Chapter 552, Government Code, unless the person resigned or was terminated due to
substantiated incidents ofexcessive force or violations ofthe law other than traffic offenses."
Oce. Code § 1701.454(a). In this instance, the submitted information indicates that the
officer at issue was not terminated due to substantiated incidents of excessive force or
violations of the law other than traffic offenses. Accordingly, the department must withhold
the F-5 forms we have marked pursuant to section 552.101 of the Government Code in
conjunction with section 1701.454 of the Occupations Code.

Next, you claim portions of the remaining information are excepted from disclosure under
section 552.1175 of the Government Code, which provides in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure;

(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual's choice on a
form provided by the governmental body, accompanied byevidence
of the individual's status.

Gov't Code § 552. 1175(b). You do not inform this office, nor does any of the submitted
information indicate, whether the individual whose information is at issue is currently a
licensed peace officer who has notified the department of his election of confidentiality for
this information in accordance with the above-cited subsections 552.1175(b)(1) and (2). See,
e.g., Open Records Decision No. 678 (2003) (concluding that county voter registrar was
authorized to release voter information made confidential under section 552.1175 of
Government Code to another governmental entity, but that transferred information would not
be confidentia.l in possession of transferee until recipient governmental entity receives a
section 552.1175 notification). If this individual is currently a licensed peace officer who
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complies with section 552.1175(b), the department must withhold the information we have
marked under section 552.1175. If this individual is not currently a licensed peace officer
who complies with section 552.1175(b), the department may not withhold the information
we have marked under section 552.1175.

We note that the remaining information contains unredacted information subject to
section 552.130 of the Government Code.3 Section 552.130 of the Government Code
excepts from disclosure information that relates to a driver's license issued by an agency of
this state. See Gov't Code § 552. 130(a)(1). The department must withhold the Texas
driver's license information we have marked under section 552.130 ofthe Government Code.

You claim that portions of the remaining information are excepted from disclosure under
section 552.136 of the Government Code. Section 552.136 states that "[n]otwithstanding
any other provision of this chapter, a credit card, debit card, charge card, or access device
number that is collected, assembled, or maintained by or for a governmental body is
confidential." Id. § 552.136. Accordingly, the department must withhold the cellular
telephone account numbers we have marked under section 552.136.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Id. § 552. 137(a)-(c). The e-mail
addresses at issue are not of a type specifically excluded by section 552.137(c). Therefore,
the department must withhold the e-mail addresses you have marked in accordance with
section 552.137, unless the department receives consent for their release.

We note that some of the remaining information is copyrighted. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental body must
allow inspection ofcopyrighted materials unless an exception applies to the information. Id.
If a member of the public wishes to make copies of copyrighted materials, the person must
do so unassisted by the governmental body. In making copies, the member of the public
assumes the duty of compliance with the copyright law and the risk of a copyright
infringement suit. See Open Records Decisio'n No. 550 (1990).

In summary, the medical records we have marked may only be released in accordance with
the MPA. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The

3The Office of the Attorney General will raise a mandatory exception like section 552.130 on behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Reco.rds Decision Nos. 481
(1987),480 (1987), 470 (1987).
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department must also withhold the fingerprint information you have marked under
section 552.101 in conjunction with section 560.003 of the Government Code. The
department must withhold the F-5 forms we have marked pursuant to section 552.101 of the
Government Code in conjunction with section 1701.454 of the Occupations Code. If the
individual whose information is at issue is currently a licensed peace officer who complies
with section 552. 1175(b), the department must withhold the information we have marked
under section 552.1175. The department must withhold the information we have marked
under section 552.130 of the Government Code. The department must withhold cellular
telephone account numbers we have marked under section 552.136. The department must
withhold the e-mail addresses you have marked in accordance with section 552.137, unle~s
the owners consent to their release. The remaining information must be released, but any
information protected by copyright must be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.
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Ref: ID#352636

Ene. Submitted documents

c: Requestor
(w/o enclosures)


