
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 21, 2009

Ms. J. Middlebrooks
Assistant City Attorney
Criminal Law and Police Section
City of Dallas
1400 S0t:lth Lamar
Dallas, Texas 75215

OR2009-11771

Dear Ms. Middlebrooks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 353234 (DPD Public Information Request # 09-4559).

The Dallas Police Department (the "department") received a request for all public integrity
and internal affairs investigations regarding allegations of misconduct at the City of Dallas'
Detention Services Center over a specified time period. You state you will release some of
the requested information to the requestor. You claim that portions of the requested
information are excepted from disclosure under sections 552.101, 552.108, 552.117,
552.130, 552.136, and .552.137 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

You assert that the reports you have marked are excepted from disclosure under
section 552.108 of the Government Code. Section 552.108(a)(l) excepts from disclosure
"[i]nformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime [if] release of the information would interfere with the
detection, investigation, or prosecution of crime." A governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See Gov't Code
§§ 552.108(a)(l), .301(e)(l)(A); see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). The
department seeks to withhold information related to an internal affairs investigation
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conducted by the department's Internal Affairs Division. Section 552.108 generally is not
applicable to an internal administrative investigation involving a law enforcementofficer that

,did not result in a criminal investigation or prosecution. See City of Fort Worth v.
Cornyn, 86 S.W.3d 320 (Tex. App. 2002, no pet.); Open Records Decision No. 562 at 10
(1990); Morales v. Ellen, 840 S.W.2d 519,525-26 (Tex. App.-EI Paso 1992, writ denied)
(statutory predecessor not applicable to internal investigation that did not result in criminal
investigation or prosecution); Open Records Decision No. 350 at 3-4 (1982). However, in
this instance, you state that the internal affairs investigation you have marked relates to a
pending criminal investigation. Further, you state that the remaining information you marked
under section 552.108 relates to pending criminal investigations and prosecutions by the
department's Public Integrity Unit. Based on your representations, we find that the release
of the information at issue would interfere with the detection, investigation, or prosecution
of crime. See Houston ChroniclePubl'g Co. v. City ofHouston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writref'dn.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov't Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle. Thus, with the exception of basic
information, the department may withhold the information you have marked under
section 552.108(a)(1).1

Section 552.108(b)(1) excepts from required public disclosure an internal record of a law
enforcement agency maintained for internal use in matters relating to law enforcement or
prosecution if "release of the internal record or notation would interfere with law
enforcementorprosecution." Gov'tCode § 552.108(b)(1). A governmental body that seeks
to withhold information under section 552.108(b)(1) must sufficiently explain how and why
the release of the information would interfere with law enforcement and crime prevention.
See id. § ~52.301(e)(1)(A); City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327
(Tex. App.-Austin 2002, no pet.) (Gov't Code § 552.108(b)(1) protects information that,
if released, would permit private citizens to anticipate weaknesses in police department,
avoid detection, jeopardize officer safety, and generally undermine police efforts to
effectuate state laws); Open Records Decision Nos. 562 at 10 (1990), 531 at 2 (1989). In
Open Records Decision No. 506 (1988), this office determined that the statutory predecessor
to section 552.108(b) excepted from disclosure "cellular mobile phone numbers assigned to
county officials and employees with specific law enforcement responsibilities." !d. at 2. We
noted that the purpose of the cellular telephones was to ensure immediate access to
individuals with specific law enforcement responsibilities and that public access to these

.numbers could interfere with that purpose. Id.

lAs our ruling is dispositive for this information, we need not address your argument under
section 552.137 of the Government Code.
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You inform us that the ~ellular phone numbers you have marked are assigned to department
police officers "in the field to carry out their law enforcement responsibilities." You assert
that the release of the marked cellular phone numbers would interfere with law enforcement
and crime prevention. Based on your representations and our review of the information at
issue, we conc.lude that the department may withhold the cellular phone numbers you have
marked under section 552.108(b)(1) of the Government Code.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. This section encompasses information protected by other statutes.
Section 552.101 encompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3 of
the Occupations Code. Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidentialand

~---- ~_pI:hdleged-and-may_notbe_disclosed-exceptas_pro~ided-by-this-chapter..----------~i

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983),343 (1982). This office has also concluded that, when a file is created as the result
of a hospital stay, all the documents in the file that relate to diagnosis· and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatmt1nt of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Medical records may only be
released in accordance with the MPA. See Open Records Decision No. 598 (1991). Upon
review, we agree that the information we have marked constitutes medical records that may
only be released in accordance with the MPA.

Section 552.101 also encompasses section 773.091 of the Health and Safety Code, which is
applicable to information relating to the provision of emergency medical services ("EMS")
and provides in part:

(b) Records of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
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that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) Any person who receives information from confidential communications
or records as described by this chapter, other than a person listed in
Section 773.092 who is acting on the survivor's behalf, may not disclose the

.information except to the extent that disclosure is consistent with the
authorized purposes for which the information was obtained.

Health & Safety Code § 773.091(b)-(c). Section 773.091 further provides, however, that

[t]he privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency

.~ medicaLseLvic_es. ~_~ ~--t

!d. § 773.091(g). The EMS information that we have marked is confidential under
section 773.09-1. We note that such information may be released to "any person who bears
a written consent of the patient or other persons authorized to act on the patient's behalf."
Id. § 773.092(e)(4). Therefore, the department must withhold the marked EMS information
under section 552.101 of the Government Code in conjunction with section 773.091 of the
Health and Safety Code, except as specified by section 773.091(g), unless the department
receives the required written consent for release under sections 773.092 and 773.093 of the
Health and SafetyCode.

Section 552.101 also encompasses criminal history record information ("CHRI") generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Texas Department of Public Safety (the "DPS") maintains, except that the DPS may
dissemin~te this information as provided in chapter 411, subchapterF of the Government
Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. !d.
§ 411.089(b)(1). Other entities specified in chapter411 ofthe Government Code are entitled
to obtain CHRIfrom the DPS or another criminal justice agency; however, those entities may
not release CHRlexceptas provided bychapter411. See generally id. §§ 411.090-.127. We
note that an individual's current involvement in the criminal justice system, including active
warrant information, does not constitute criminal history record information. Upon review,
we agree that the information we have marked consists ofCHRI, and must be withheld under
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section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law. However, the remaining information at issue does not
consist of CHRI for purposes of chapter 411; therefore, none of the remaining information
is confidential under section 411.083, and the department may not withhold it under
section 552.101 on that ground.

Section 552.101 also encompasses chapter 772 of the Health and Safety Code. Chapter 772
authorizes the development of local emergency communications districts. Section 772.318
of the Health and Safety Code applies to an emergency communication district for a county
with a population of more than 20,000 and makes confidential the originating telephone
numbers and addresses of 9-1-1 callers that are furnished by a service supplier. See Open
Records Decision No. 649 (1996). You indicate the department is within an emergency
communication district that is subject to section 772.318. You claim that the originating
telephone numbers and address you have marked in the submitted 9-1-1 call sheets are
confidential under section 772.318 of the Health and Safety Code. To the extent the

+-- ~~----Linformatioll-you~a1[e--.marked-was~umished-b¥-a.-9-lLseLvice_supplier,_we_agree_the

department must withhold this information under section 552.101 of the Government Code
in conjunction with section 772.318 of the Health and Safety Code.

Section 552.101 also encompasses Chapter 560 of the Government Code, which provides
that a governmental body may not release fingerprint information except in certain limited
circumstances. see id. §§ 560.001 (defining "biometric identifier" to include
fingerprints), .002 (prescribing manner in which biometric identifiers mustbe maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession ofgovernmental body are exempt from disclosure under Act). You inform us that
the individual whose information is at issue did not consent to disclosure. Therefore, the
department must withhold the biometric information we have marked under section 552.101
in conjunction with section 560.003 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. The types of information considered intimate and embarrassing by
the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decisiori Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review, we find the information we have marked is highly



Ms. J. Middlebrooks - Page 6

intimate or emb~rrassing and not of legitimate public interest. Thus, this information must
be withheld under section 552.101 in conjunction with common-law privacy. However, none
of the remaining information you have marked is highly intimate or embarrassing and it may
not be withheld und~r section 552.101 on the basis of common-law privacy.

Section 552.117(a)(2) excepts from public disclosure a peace officer's home address and
telephone number,soclal security number, and family member information regardless of
whether the peace officer made an election under section 552.024 of the Government Code.
Gov't Code § 552. 117(a)(2). Section 552. 117(a)(2) applies to peace officers as defined by
article 2.12 of the Code ofCriminal Procedure. Accordingly, with the exception of the work
phone number we have marked for release, the department must withhold the information
you have marked under section 552.117(a)(2) of the Government Code.

Section 552.130 provides that information relating to a motor vehicle operator's license,
driver's license, motor vehicle title, or registration issued by a Texas agency is excepted from

~ ~_~publicJelease.Jd._§~552.13D(a)(~),_(2).---.The_departmenUnusLwithhold~the_TexasJIloto.L-r ~__
vehicle information we have marked under section 552.130 of the Government Code.

Section 552. 136(b) states "[n]otwithstanding any other provision of [the Act], a credit card,
debit card, charge card, or.access device number that is collected, assembled, or maintained
by or for a governmental body is confidential." Id. § 552.136(b). We understand an
employee's identification number is also used as an employee's credit union bank account
number. Thus, the department must withhold the information you have marked, as well as
the additional information we have marked, under section 552.136 of the Government Code.

In summary, with the exception of basic information, the department may withhold the
information you have marked under section 552. 108(a)(l) of the Government Code. The
department may also withhold the information you have marked under section 552.108(b)(1)
of the Government Code. The department may only release the marked medical records in
accordance with the MPA. The marked EMS information must be withheld under
section 552.101 of the Government Code in conjunction with section 773.091 of the Health
and Safety Code, except as specified by section 773.091(g), unless the department receives
the required written consent for release under sections 773.092 and 773.093 of the Health
and Safety Code. The department must withhold the CHRI we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
·Government Code and federal law. To the extent the information you have marked was
furnished by a 911 service supplier, the department must withhold this information under
section 552.101 of the Government Code in conjunction with section 772.318 of the Health
and Safety Code. The department must withhold the biometric information we have marked
under section 552.101 in conjunction with section 560.003 of the Government Code. The
department must withhold the information we have marked under section 552.101 in
conjunction with common-law privacy. With the exception of the work phone number we
have marked for release, the department must withhold the information you have marked
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under section 552.117(a)(2) of the Government Code. The department must withhold the
Texas motor vehicle information we have marked under section 552.130 of the Government
Code. The department must withhold the information you have marked and the additional
information we have marked under section 552.136 ofthe Government Code. The remaining ,
information must be released to the requestor.2

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a'previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

i---_~ .informatLon_undeLthe_A.c.tmusLb..e~dir..e_c.te_dJs:Lthe~Cos.t_Rule.sj\dministrator_oLthe~Oifice_oL _
the Attorney General at (512) 475-2497.

Adam Leiber
Assistant Attorney General
Open Rec,ords Division

ACLlrl

Ref: ID# 353234

Ene. Submitted documents

c: Requestor
(w/o enclosures)

2We note the remaining information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a government body to redact a living person's social security number from public
release without the necessity of requesting a decision from this office under the Act.


