ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 24, 2009

Mzr. Robert E. Hager

Nichols, Jackson, Dillard, Hager & Smith, LLP.
1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

OR2009-11888

Dear Mr. Hager:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 3530809.

The City of The Colony (the “city””), which you represent, received a request for a specified
police report. You claim that the requested information is excepted from disclosure under
- section 552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.
Section 261.201 of the Family Code provides in part:

(2) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and apphcable federal or state law orunder
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
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used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). We find that a portion of the requested information was developed |

in an investigation of alleged or suspected child abuse under chapter 261 of the Family Code.
Therefore, this information is within the scope of section 261.201. See id. § 101.003(2)
(defining “child” for purposes of this section as person under 18 years of age who is not and
has not been married or who has not had the disabilities of minority removed for general
purposes). However, as the requestor in this instance is requesting the information on behalf

of the Texas Department of Family and Protective Services (“DFPS”), the confidentiality of

section 261.201 does not apply. Seeid. § 261.105(a) (local or state law enforcement agency
must refer chapter 261 reports to the DFPS).! Accordingly, this information, which we have
marked, must be released to the requestor.? We will next address your argument against
release of the remaining information.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Common-law privacy protects information that (1) contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683.

Generally, only highly intimate information that implicates the privacy of an individual is
withheld. However, in certain instances, where it is demonstrated that the requestor knows
the identity of the individual at issue and the nature of the incident, the entire report must be
withheld to protect the individual’s privacy. In this instance, although you seek to withhold
the submitted report in its entirety, you have not demonstrated, nor does it otherwise appear,

that this is a situation where the entire report must be withheld on the basis of common-law .

privacy. However, we agree that portions of the requested information are highly intimate
or embarrassing and not of legitimate public interest. Thetefore, this information, which we
have marked, is confidential under section 552.101 of the Government Code in conjunction
with common-law privacy.

As noted, however, the requestor is requesting the information on behalf of the Texas
Department of Family and Protective Services . The interagency transfer doctrine provides

'Because the requestor has a right of access to information that otherwise would be excepted from
release under the Act, the department must again seek a decision from this office if it receives a request for this
information from a different requestor.

2As our ruling for this information is dispositive, we need not address your claimed exception to
disclosure.
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that information may be transferred between governmental bodies without violating its
confidential character on the basis of a recognized need to maintain an unrestricted flow of
information between governmental bodies. See Attorney General Opinion GA-0055 (2003);
Open Records Decision Nos. 680 at 7 (2003), 667 at 3-4 (2000). However, an interagency
transfer of confidential information is prohibited where a confidentiality statute enumerates
specific entities to which release of confidential information is authorized, and the requesting
-agency is not among the statute's enumerated entities. See Attorney General Opinion
DM-353 at 4 n.6 (1995); Open Records Decision No. 661 at 3 (1999). Common-law privacy
does not consist of a confidentiality statute that enumerates specific entities to whichrelease
of the confidential information is authorized. Accordingly, pursuant to the interagency
exchange doctrine, the city has the discretion to release to the requestor the information
marked as private under common-law privacy in conjunction with section 552.101 of the
Government Code.

In summary, the city has the discretion to release to the requestor the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. If the city does not release the submitted information pursuant to the interagency
exchange doctrine, then the city must withhold the marked information under
section 552.101 of the Government Code in conjunction with common-law privacy. The
remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For more information concerning those rights and -

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely, )
M
Jonathan Miles

Assistant Attorney General
Open Records Division
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