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3800 East 42nd Street, Suite 500
Odessa, Texas 79762

0R2009-11969

Dear Ms. Hollmann:

You ask whether certain information is subject to required public disclosure under the
PublicInformationAct (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 353459.

The Ector County Independent School District (the "district"), which you represent, received
a request for a named employee's persoilllel file. You state that you have provided some of
the requested information to the requestor. You also state that you have redacted social
security numbers pursuant to section 552.147 of the Govemment Code.! You claim that
pOliions ofthe submitted information are excepted from disclosure under sections 552.101
and 552.137 of the Govenunent Code. We have considered the exceptions you claim and
reviewed the submitted infonnation.

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision."
Section 552.101 encompasses infonnation protected by other statutes, including
section 61 03(a) oftitle 26 ofthe United States Code. Prior decisions ofthis office have held
section 6103(a) of title 26 of the United States Code renders tax retum infonnation
confidential. Attomey General Opinion H-1274 (1978) (tax returns); Open Records Decision
No. 600 (1992) (W-4 forms). Section 6103(b) defines the term "retum information" as "a
taxpayer's identity, the nature, source, or amount of ... income, payments, ... tax withheld,

ISection 552.147(b) of the Gov~rnment Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity ofrequesting a decision from this
office llilder the Act.
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deficiencies, overassessments, or tax payments '" or any other data, received by, recorded
by, prepared by, furnished to, or collected by the Secretary [ofthe Internal Revenue Service]
with respect to a return or ... the determination of the existence, or possible existence, of
liability ... for any tax, penalty, ... or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). Federal
comis have construed the tenn "return information" expansively to include any information
gathered by the Internal Revenue Service regarding a taxpayer's liabilityunder title 26 ofthe
United States Code. See Mallas v. Kalak, 721 F. Supp 748, 754 (M.D.N.C. 1989), affd in
pmi, 993 F.2d 1111 (4th Cir. 1993). You assert, and we agree, the district must withhold
Document Set Three, which consists of a W-4 form, under section 552.1 01 in conjunction
with federal law.

Section 552.101 also encompasses the federal Health Insurance Portability and
Accountability Act of 1996 ("HlPAA"), 42 U.S.C. §§ 1320d-1320d-8. At the direction of
Congress, the Secretary of Health and Human Services ("HHS") promulgated regulations
setting privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy ofIndividuallyIdentifiable Health Information. See Health Insurance Portability
and Acc·ountability Act of1996,42 U.S.C. § 1320d-2 (Supp. N 1998) (historical & statutory
note); Standards for Privacy of Individually Identifiable Health InfOlmation, 45 C.F.R.
Pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002).
These standards govern the releasability ofprotected health infOlmation by a covered entity.
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose
protected health information, except as provided byparts 160 and 164 ofthe Code ofFederal
Regulations. See id. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted that section 164.512 oftitle 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements ofsuch law. See 45 C.F.R. §164.512(a)(1).
We fmiher noted that the Act "is a mandate in Texas law that compels Texas governmental
bodies to disclose infonnation to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We therefore held that the;disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make infonnation confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make infonnation that is subject to disclosure under the Act
.confidential, the district may withhold protected health information from the public only if
the infonnation is confidential under other law or an exception in subchapter C of the Act
applies..

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Gov't Code § 552.101. Common-law privacy protects infonnation if (1) the
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infonnation contains highly intimate or embarrassing facts the publication ofwhich would
be highly objectionable to a reasonable person, and (2) the infonnation is not oflegitimate
concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The type ofinfOlmation considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included infonnation relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted sllicide, and injuries to sexual organs. Id. at 683.
In addition, prior decisions of this office have found that common-law privacy protects
personal financial infonnation not relating to a financial transaction between an individual
and a govemmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). We find
that the infonnation we have marked in the remaining infonnation is protected by the
doctrine of common-law privacy and must be withheld pursuant to section 552.101 of the
Govenunent Code. Upon review, we conclude that no pOliion oftheremaining infonnation
constitutes highly intimate or embarrassing infonnation of no legitimate public concem.
Therefore, none ofthe remaining infonnation may be withheld on the basis ofcommon-law
pnvacy.

We note that some of the remaining infonnation is subject to section 552.117(a)(1) of the
Govemment Code.2 Section 552.117(a)(l) excepts from public disclosure the home address
and telephone number, social security number, and family member infonnation of a current
or fonner official or employee ofa govemmental body who requests that this infonnation be
kept confidential under section 552.024 ofthe Govemment Code. Whether a particular item
ofinfonnation is protected by section 552.117(a)(I) must be detennined at the time ofthe
govemmental body's receipt ofthe request for the infonnation. See Open Records Decision
No. 530 at 5 (1989). Thus, infOlmation may only be withheld under section 552.117(a)(1)
on behalfof a current or fonner official or employee who made a request for confidentiality
under section 552.024 prior to the date ofthe govemmental body's receipt onhe request for
the infonnation. Infonnation may not be withheld under section 552.117(a)(1) on behalfof
a current or fonner official or employee who did not timely request under section 552.024
that the infonnation be kept confidential. We have marked the information subject to
section 552.117(a)(1). Accordingly, to the extent that the employee to whom this
infonnation peliains timely elected confidentiality for this infonnation under
section 552.024, the district must withhold the infonnation we have marked under
section 552.117(a)(1).

You claim that the e-mail addresses you have marked are excepted from public disclosure
under section 552.137 of the Govenunent Code. Section 552.137 excepts from disclosure
"an e-mail address of a member of the public that is provided for the purpose of
communicating electronically with a govemmental body" unless the member of the public
consents to its release or the e-mail address is of a type specifically excluded by subsection

2The Office ofthe Attomey General will raise mandatory exceptions onbehalfofa governmentalbody,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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(c). See Gov't Code § 552. 137(a)-(c). Section 552.137 also excepts personal e-mail
addresses of officers or employees of a governmental body unless the officer or employee
has consented to its release. Section 552.137 is not applicable to an e-mail address that a
governmental entity maintains for one of its officials or employees. You state the e-mail
addresses you have marked are personal e-mail addresses. However, we note that some of
the e-mail addresses you have marked are the work e-mail addresses of government
employees. We have marked these for release. Thus, with the exception ofthe information
we have marked for release, the district must withhold the remaining e-mail addresses you
have marked, and the additional e-mail addresses we have marked, tmder section 552.137
of the Govel11ment Code, m?-less the owners of the e-mail addresses have affinnatively
consented to their disclosure.

In sunmlary, the district must withhold Document Set Three, which consists ofa W-4 form,
under section 552.101 in conjunction with federal law. The district must withhold the
infol111ation we have marked in the remaining information under section 552.101 in
conjunction with common-law privacy. To the extent that the employee to whom this

. infonnation pertains timely elected confidentiality for this infonnation under
section 552.024, the district must withhold the information we have marked under
section 552.117(a)(1). Except where we have marked for release, the district must withhold
the remaining e-mail addresses you have marked, and the additional e-mail addresses we
have marked, under section 5'52.137 ofthe Government Code, unless the.owners of the e
mail addresses have affirmatively consented to their disclosure. The remaining information
must be released.

This letter ruling is limited to the particular information at issue in this request and··limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers impoliant deadlines regarding the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infOlmation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govel11ment Ifotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General at (512) 475-2497.

Sincer lY'~

Jonathan Miles
Assistant Attol11ey General
Open Records Division

JM/cc
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Ref: ID# 353459

Ene. Submitted documents

c: Requestor
(w/o enclosures)


