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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 26, 2009

Ms. Ashley D. Fourt

Assistant District Attorney
Tarrant County

401 West Belknap

Fort Worth, Texas 76196-0201

OR2009-12097

Dear Ms. Fourt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 353559.

The Tarrant County Constable’s Office (the “constable”) received a request for the complete
employment record of a named officer. You claim that some of the submitted information
is excepted from disclosure under sections 552.101, 552.107, 552.114, 552.115, 552.117,
552.130, 552.137, and 552.147 of the Government Code.! We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
. statutes, such as section 1701.306 of the Occupations Code. Under section 1701.306, L-2
Declaration of Medical Condition and L-3 Declaration of Psychological and Emotional
Health forms required by the Texas Commission on Law Enforcement Officer Standards and
Education (“TCLEOSE”) are confidential. Section 1701.306 provides:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

! Although youraise section 552.1175 of the Government Code for information pertaining to the named
individual, we note that section 552.117 is the proper exception to claim in this instance as the constable holds
the requested information in an employment context.
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(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Upon review, we find the constable must withhold the
submitted L-2 and L-3 declarations we have marked under section 552.101 of the
Government Code in conjunction with section 1701.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the release of reports or statements submitted to the
TCLEOSE. Section 1701.454 provides as follows:

(a) A report or statement submitted to the [TCLEOSE] under this subchapter

. is confidential and is not subject to disclosure under Chapter 552,
Government Code, unless the person resigned or was terminated due to
substantiated incidents of excessive force or violations of the law other than
traffic offenses.

(b) Except as provided by this section, a [TCLEOSE] member or other
person may not release the contents of a report or statement submitted under
this subchapter. The report or statement may be released only by the
[TCLEOSE] employee having the responsibility to maintain the report or
statement and only if:

(1) the head of a law enforcement agency or the agency head’s
designee makes a written request on the agency’s letterhead for the
report or statement accompanied by the agency head’s or designee’s
signature; and

(2) the person who is the subject of the report or statement authorizes
the release by providing a sworn statement on a form supplied by the
[TCLEOSE] that includes the person’s waiver of liability regarding
an agency head who is responsible for or who takes action based on
the report or statement.
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Id. § 1701.454. The submitted information includes an F-5 Report of Separation of License
Holder form. In this instance, it does not appear that the named officer resigned due to
substantiated incidents of excessive force or violations of the law other than traffic offenses.
Therefore, the constable must withhold the submitted F-5 form pursuant to section 552.101
of the Government Code in conjunction with section 1701.454 of the Occupations Code.

The Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code, is also
encompassed by section 552.101. Section 159.002 of the MPA provides in part the

following:

(a) A communication between a physician and a patient, relative to or in

connection with any professional services as a physician to the patient, is

confidential and privileged and may not be disclosed except as provided by
 this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Uponreview, some of the remaining information, which we have marked, constitute
medical records that are subject to the MPA. However, you have failed to demonstrate how
any of the remaining information constitutes a communication between a physician and a
patient or records of the identity, diagnosis, evaluation, or treatment of a patient by a
physician for the purposes of the MPA. Accordingly, the constable must only withhold the
medical records we have marked under the MPA.

You seek to withhold portions of the remaining information under section 611.002 of the
Health and Safety Code. Section 552.101 also encompasses section 611.002, which is
applicable to mental health records and provides in pertinent part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.
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Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Upon review, we find none of the remaining information consists of mental
health records. Accordingly, the constable may not withhold any of the remaining
information pursuant to section 611.002(a) of the Health and Safety Code.

Section 552.101 of the Government Code encompasses criminal history record information
(“CHRI”) generated by the National Crime Information Center (“NCIC”) or by the Texas
Crime Information Center (“TCIC”). Title 28, part 20 of the Code of Federal Regulations
governs the release of CHRI that state agencies obtain from the federal government or other
states. Open Records Decision No. 565 (1990). The federal regulations allow each state to
follow its individual law with respect to CHRI it generates. Id. Section 411.083 of the
Government Code: deems confidential CHRI that Department of Public Safety (“DPS™)
maintains, except that DPS may disseminate this information in accordance
with chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may only release CHRI to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another .
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Furthermore, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. Thus,

. the constable must withhold the CHRI, which we have marked, within the submitted

information under section 552.101 of the Government Code in conjunction with chapter 411
of the Government Code. See id. § 411.083(b)(3). However, we determine that no portion
of the remaining information constitutes CHRI generated by either the TCIC or NCIC
databases. Therefore, no portion of the remaining information is confidential under
chapter 411, and none of it may be withheld under section 552.101 on that basis.

Section 411.192 of the Government Code is also encompassed by section 552.101.
Section 411.192 governs the release of all information maintained by DPS concerning the
licensure of individuals to carry a concealed handgun, and provides as follows:

(a) [DPS] shall disclose to a criminal justice agency information contained
‘in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter.
Information on an individual subject to disclosure under this section includes
the individual’s name, date of birth, gender, race, and zip code. Except as
otherwise provided by this section and by Section 411.193, all other records
maintained under this subchapter are confidential and are not subject to
mandatory disclosure under the open records law, Chapter 552.

(b) An applicant or license holder may be furnished a copy of disclosable
‘records regarding the applicant or license holder on request and the payment
of a reasonable fee.
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(d) This section does not prohibit the department from making public and
distributing to the public at no cost lists of individuals who are certified as
qualified handgun instructors by the department.

Id. § 411.192(a), (b), (d). It appears that the constable received the information we marked
under section 411.192 from DPS. In this instance, the requestor is not a criminal justice
agency, nor is the requestor a license holder whose information is at issue. Further, we note
that section 411.193 is not applicable in this instance. Seeid. § 411.193 (making a statistical
report including the number of licenses issued, denied, revoked, or suspended by the
department during the preceding month available to the public). Therefore, the constable
must withhold the information we have marked pursuant to section 552.101 in conjunction
with section 411.192 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern
to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both elements of the
test must be established. Id. at 681-82. This office has found that medical information or
information indicating disabilities or specific illnesses is excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps). Furthermore, this office has found that personal
financial information not relating to a financial transaction between an individual and a
governmental body is excepted from required public disclosure under common-law privacy.
See Open Records Decision Nos. 600 (1992) (finding personal financial information to
include designation of beneficiary of employee’s retirement benefits and optional insurance
coverage; choice of particular insurance carrier; direct deposit authorization; and forms
allowing employee to allocate pretax compensation to group insurance, health care, or
dependent care), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). Upon review, we find that portions of the submitted information,
which we have marked, are highly intimate or embarrassing and not of legitimate public
interest. Thus, the constable must withhold this information under section 552.101 on the
basis of common-law privacy.

You assert that some of the remaining information is protected from public disclosure under
section 552.107 of the Government Code. Section 552.107(1) protects information that
comes within the attorney-client privilege. When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the information at issue. Open Records
Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate the
information constitutes or documents a communication. Id. at 7. Second, the
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communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. TEX.R. EvID. 503(b)(1). The
privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if
attorney acting in a capacity other than that of attorney). Third, the privilege applies only
to communications between or among clients, client representatives, lawyers, and lawyer
representatives. See TEX.R.EVID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
communication, meaning it was “not intended to be disclosed to third persons other than
those to whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission. of the
communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S'W.2d 180, 184
(Tex. App.—Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You assert that the submitted e-mails you have marked constitute confidential

communications between an assistant district attorney and an employee of the constable that
were made for the purpose of providing legal advice. However, the e-mails at issue
document the employee’s attempts at seeking legal advice on a personal matter from an
assistant district attorney. The legal advice was not sought on behalf of the constable. The
e-mails do not consist of confidential communications of attorney advice to the constable or
other client of the district attorney’s office. Thus, you have failed to demonstrate there is an
attorney-client relationship between the communicants in the correspondence. See Open
Records Decision No. 518 (1989). Accordingly, this information may not be withheld under
section 552.107.

You seek to withhold portions of the remaining inforration under section 552.114 of the
Government Code, which excepts from disclosure student records “at an educational
institution funded wholly or partly by state revenue.” Gov’t Code § 552.114(a). The Family
Educational Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232(a), governs the
availability of student records held by educational institutions or agencies receiving federal
funds. These provisions only apply to student records in the custody of educational
institutions and to records directly transferred from the educational institution to the third
party. 34 C.F.R. § 99.33(a)(2). The constable, which maintains the information at issue, is
not an educational institution. See Open Records Decision No. 309 at 3 (1983) (City of Fort
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Worth is not an “educational agency” within FERPA). You do not assert, nor does it appear
from our review, that the constable received these documents directly from the educational
institutions at issue; therefore, the constable has not established that section 552.114 and
FERPA are applicable to the information at issue, and the constable may not withhold the
information on those grounds. ‘

Section 552.115(a) of the Government Code provides that “[a] birth or death record
maintained by the bureau of vital statistics of the Texas Department of Health or a local
registration official is excepted from the requirements of Section 552.021[.]” Gov’t Code
§ 552.115(a). Section 552.115 only applies to information maintained by the bureau of vital
statistics or local registration official, and not to information held by the constable. See
Open Records Decision No. 338 (1982). Therefore, none of the information at issue may
be withheld under section 552.115.

Section 552.117(a)(2) excepts from disclosure the current and former home addresses and
telephone numbers, social security numbers, and family member information regarding a
peace officer regardless of whether the officer requested confidentiality under
section 552.024 or 552.1175 of the Government Code. Gov’t Code § 552.117(a)(2). We
note that section 552.117 also encompasses personal cellular telephone numbers, provided
that the cellular telephone service is not paid for by a governmental body. See Open Records
Decision No. 506 at 5-6 (1988) (1# section 552.117 not applicable to cellular mobile phone
numbers paid for by governmental body and intended for official use). We also note that an
individual’s personal post office box number is not a “home address” and therefore may not
be withheld under section 552.117. See Gov’t Code § 552.117; Open Records Decision
No. 622 at 4 (1994) (legislative history makes clear that purpose of section 552.117 is to
protect public employees from being harassed at home) (citing House Committee on State
Affairs, Bill Analysis, H.B. 1979, 69th Leg. (1985)) (emphasis added). In this instance, the
submitted information concerns an officer who is no longer employed by the constable, and
itis unclear whether the remaining individuals whose personal information we have marked
are currently licensed peace officers as defined by article 2.12 of the Code of Criminal
Procedure. Therefore, to the extent the individuals at issue are licensed peace officers as
defined by article 2.12, the constable must withhold the personal information we have
marked under section 552.117(a)(2) of the Government Code; however, the constable may
only withhold the marked cellular telephone number if the officer at issue paid for his
cellular telephone with his own funds. '

Ifthe individuals at issue are not licensed peace officers, then their personal information may
be excepted under section 552.117(a)(1) of the Government Code. Section 552.117(a)(1)
excepts from disclosure the home addresses and telephone numbers, social security numbers,
and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). Whether a
particular piece of information is protected by section 552.117(a)(1) must be determined at
the time the request for it is made. See Open Records Decision No. 530 at 5 (1989). The
constable may only withhold information under section 552.117(a)(1) if the individuals at
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issue elected confidentiality under section 552.024 prior to the date on which the request for
this information was made. Therefore, if the individuals timely elected to keep their
personal information confidential, the constable must withhold the information we have
marked under section 552.117(a)(1); however, the constable may only withhold the marked
cellular telephone number if the officer at issue paid for his cellular telephone with his own
funds.

You assert some of the remaining information is excepted under section 552.130 of the
Government Code, which provides that information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov’t Code § 552.130(a)(1), (2). The constable must
withhold the Texas motor vehicle record information we have marked under section 552.130.

You also raise section 552.137 of the Government Code for portions of the remaining
information. Section 552.137 excepts from disclosure “an e-mail address of a member of
‘the public that is provided for the purpose of communicating electronically with a
- governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
- e-mail addresses at issue do not appear to be specifically excluded by section 552.137(c).
Accordingly, the constable must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners of the e-mail addresses have
affirmatively consented to their disclosure.

Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act. Id. § 552.147(a).
Regardless of the applicability of section 552.117, section 552.147(b) of the Government
Code authorizes a governmental body to redact aliving person’s social security number from
public release without the necessity of requesting a decision from this office under the Act..
Therefore, the constable may withhold the social security numbers we have marked under

section 552.147.

In summary, the constable must withhold the following information under section 552.101
ofthe Government Code: 1) the submitted L-2 and L-3 declaration forms in conjunction with
section 1701.306 of the Occupations Code; 2) the F-5 form in conjunction with
~section 1701.454 of the Occupations Code; 3) the marked medical records under the
MPA,; 4) the CHRI we have marked in conjunction with section 411.083 of the Government
Code; 5) the information we have marked under section 411,192 of the Government Code;
and 6) the information we have marked in conjunction with common-law privacy. If the
individuals at issue are currently licensed peace officers, the constable must withhold their
personal information under section 552.117(a)(2) of the Government Code. If the
individuals at issue are not currently licensed peace officers but have timely elected
confidentiality, then the constable must withhold the marked personal information under
section 552.117(a)(1) of the Government Code. The constable may only withhold the
marked cellular telephone number under section 552.117 of the Government Code if the
officer at issue paid for his cellular telephone with his own funds. Regardless of whether
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section 552.117 applies, the constable may withhold the social security numbers we have
marked pursuant to section 552.147 of the Government Code. The constable must withhold
the Texas motor vehicle record information we have marked under section 552.130 of the
Government Code. The constable must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners of the e-mail addresses have
affirmatively consented to their disclosure. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag. state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

(...

Christina Alvarado

~ Assistant Attorney General

Open Records Division
CAnl

Ref: ID# 353559

Enc. Submitted documents

cc: Requestor
(w/o enclosures)




