ATTORNEY GENERAL oF TEXAS
GREG ABBOTT

August 31, 2009

Mr. Robb D. Decker

Walsh, Anderson, Brown, Aldridge & Gallegos, P.C.
P.O. Box 460606

San Antonio, Texas 78246

OR2009-12259
Dear Mr. Decker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 354538.

The Judson Independent School District (the “district”), which you represent, received a
request for informatjon pertaining to “teachers or adnumstrators that have been placed on
paid administrative leave” over a specified period of time.! You claim that the submitted
information is excepted from disclosureunder sections 552.101, 552.108, and 552.130 of the
Government Code. We have considered the excepuons you claim and reviewed the
submitted information. :

Initially, we note the requestor agreed to exclude from her request the addresses, phone
numbers, social security numbers, and medical information of district employees. Thus, any
such information within the submitted documents is not responsive to the present request for
information, and the district need not release this information to the requestor in response to
~ her request.

- You indicate the district received clarification from the requestor regarding the request. See Gov’t
Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount of
information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used).
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Next, we note the United States Department of Education Family Policy Compliance Office
(the “DOE”) has informed this office that the Family Educational Rights and Privacy Act
(“FERPA”), 20 US.C. § 1232g, does not permit state and local educational authorities to
disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.? Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information”). A portion of the information that you have marked
under FERPA includes police reports and records created and maintained by the district’s
police department. We note, however, that FERPA is not applicable to law enforcement
records maintained by the district’s police department that were created by the department
for a law enforcement purpose. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3, .8.
Further, the submitted information includes redacted and unredacted education records.
Because our office is prohibited from reviewing these records to determine whether
appropriate redactions under FERPA have been made, we will not address the applicability
of FERPA to any of the submitted records. Such determinations under FERPA must be
made by the educational authority in possession of such records.” We will, however, address
the applicability of the claimed exceptions to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 21.355 of the Education Code. Section 21.355 provides that “[a] document
evaluating the performance of a teacher or administrator is confidential.” Educ. Code
§ 21.355. In addition, the court has concluded a written reprimand constitutes an evaluation
for purposes of section 21.355 because “it reflects the principal’s judgment regarding [a
teacher’s] actions, gives corrective direction, and provides for further review.” North East
Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364 (Tex. App.—Austin 2006, no pet.). This office
has interpreted this section to apply to any document that evaluates, as that term is commonly
understood, the performance of a teacher or administrator. Open Records Decision No. 643
(1996). In that opinion, this office also concluded that a teacher is someone who is required-
to hold and does hold a certificate required under chapter 21 of the Education Code and is
teaching at the time of his or her evaluation. Id. We also determined the word
“administrator” in section 21.355 means a person who is required to, and does in fact, hold

2A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

. *In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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an administrator’s certificate under subchapter B of chapter 21 of the Education Code, and
is performing the functions of an administrator, as that term is commonly defined, at the time
of the evaluation. Id.

You argue the submitted letters of reprimand and notices regarding administrative leave
consist of evaluations subject to section 21.355. Upon review, we conclude two of the letters
of reprimand, which we have marked, constitute evaluations of individuals that held a
teacher’s or administrator’s certificate and who were performing the functions of a teacher
or administrator at the time of the evaluation. Thus, these documents are confidential under
section 21.355 of the Education Code and the district must withhold them under section
552.101 of the Government Code. However, you inform us that the employee who is the
subject of the remaining letter of reprimand does not hold a teacher’s or administrator’s
certificate. Further, you have failed to explain how the submitted notices regarding
administrative leave consist of evaluations or written reprimands as contemplated by
section 21.355 of the Education Code. Therefore, the district may not withhold any of the
remaining information under section 552.101 of the Government Code in conjunction with
section 21.355 of the Education Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (fhe
“MPA”), Occ. Code §§ 151.001-165.160. Section 159.002 of the Occupations Code

provides in pertinent part:

(b)A A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

“(© A pérson who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code §§ 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See Occ. Code § 159.002(a), (b), (¢); see also Open Records.
Decision No. 598 (1991). Upon review, we conclude that a portion of the remaining
information, which we have marked, is subject to the MPA. The district may only release
this information in accordance with the MPA. However, no portion of the remaining
information constitutes a record of the identity, diagnosis, evaluation, or treatment of a
patient by a physician for the purposes of the MPA. Therefore, the district may not withhold
any of the remaining information under the MPA.
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Section 552.108(a)(2) of the Government Code excepts from disclosure “[i]Jnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not result in conviction or
deferred adjudication[.]” Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. See id. § 552.301(¢) (governmental body must provide comments explaining
why exceptions raised should apply to information requested). You assert the information
labeled AG-0002 through AG-0007 and AG-0050 through AG-0053 relates to criminal
investigations conducted by the district’s police department that have concluded in results
other "than conviction or deferred adjudication. Therefore, we agree that section
552.108(a)(2) is applicable to this information.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976). We note basic
information does not include the identity of the victim. Therefore, with the exception of the
basic front page offense and arrest information, the district may withhold the information
labeled AG-0002 through AG-0007 and AG-0050 through AG-0053 under section
552.108(a)(2) of the Government Code. '

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). The district must
withhold the Texas driver’s license numbers we have marked under section 552.130 of the
Government Code. '

In summary, the district must withhold the information we marked under section 552.101 of
the Government Code in conjunction with section 21.355 of the Education Code. We have
marked a portion of the submitted information that may only be released in accordance with
the MPA. Apart from basic information, the district may withhold the information labeled
AG-0002 through AG-0007 and AG-0050 through AG-0053 under section 552.108(a)(2) of
the Government Code. The district must withhold the information we marked under
section 552.130 of the Government Code. As you raise no further exceptions to disclosure,
the remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.
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Sincerely,

- Matt Entsminger

Assistant Attorney General
Open Records Division
MRE/sdk

Ref: ID# 354538

Enc. Submitted documents

c: Requestor
(w/o enclosures)




