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Mr. Scott A. Kelly
Deputy General Counsel
The Texas A&M University System
200 Technology Way, Suite 2079
College Station, Texas 77845-3424

0R2009-12361

Dear Mr. Kelly:

You ask whether certain infOlIDation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 352879.

The Texas A&M University System (the "system") received a request for all e-mails sent to
the chancellor from March 1, 2009, to June 2, 2009. You claim that the submitted
information is excepted from disclosure tmder sections 552.106, 552.107, 552.111,552.117,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of infonnation. 1

You seek to withhold Exhibit B-1 under section 552.106 of the Government Code, which
excepts from disclosure "[a] draft or working paper involved in the preparation ofproposed
legislation [.J" Gov't Code § 552.106(a). Section 552.106 protects advice, opinion, and
recommendation on policy matters in order to encourage frank discussion on policy matters
between the subordinates or advisors ofa legislative body and the members ofthe legislative
body. See Open Record~ Decision No. 460 at 3 (1987). Therefore, section 552.106 is
applicable only to the policyjudgments, recommendations, and proposals ofpersons who are
involved in the preparation ofproposed legislation ana wfio have an official responsi1Jili~

1 Tllis letter lUling assumes that the submitted representative sample of infonnation is truly
representative ofthe requested infOlmation as a whole: Tllis lUling neither reaches nor authorizes the system
to withhold any infOlmation that is substantially different from the subnlitted infOlmation. See Gov't Code
§§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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to provide such information to members ofthe legislative body. Id. at 1. Section 552.106
does not protect purely factual information from public disclosure. See id. 460 at 2; see also
Open Records Decision No. 344 at 3-4 (1982) (for purposes ofstatutorypredecessor, factual
infOlIDation prepared by State Property Tax Board did not reflect policy judgments,
recommendations, or proposals concerning drafting oflegis1ation). However, a comparison
or analysis offactual infonnation prepared to supportproposed legislation is within the scope
of section 552.106. ORD 460 at 2.

You state the submitted infonnation consists of cOlllinunications between the system,
legislators, and legislative staff. Based on these representations and our review, we conclude
a portion of the e-mai1s in Exhibit B-1 constitute advice, opinion, analysis, and
recommendation regardiIig proposed legislation. Therefore, the system may withhold this
information, which we have marked, under section 552.106 ofthe Government Code. You
have not demonstrated, however, how the remaining infonnation in Exhibit B-1 reveals
advice, opinion, analysis, or recommendation regarding proposed legislation. Therefore, the
remaining infOlIDation may not be withheld pursuant to section 552.106 ofthe Government
Code.

Section 552.107(1) of the Goven1111ent Code protects information coming within the
attorney-client privilege. When asserting the attomey-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the cOlllimmication must have been made "for the
purpose offacilitating the rendition ofprofessiona11ega1 services" to the client governmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attomey or

.representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client govemmental body. In re Texas Farmers Ins.
Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client
privilege does not apply if attomey acting in a capacity other than that of attomey).
Governmental attorneys often act in capaci~iesother than that ofprofessiona11ega1 cOlmse1,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attomey for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVIb. 503(b)(1). Thus, a govennnental body
must infOlID this office of the identities and capacities of the individuals to whom each
cOlllinunication at issue has been made. Lastly, the attomey-client privilege applies only to

_~ a=--=-co=-:...l1jjdential cOlllinunication, id., meaning it was "not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional1egal services to the client or those reasonably necessary for the transmission of
the cOlllil1Unication." Id. 503(a)(5).

Whether a connnunication meets this definition depends on the intent ofthe parties involved
at the time the information was connnunicated.. Osborne v. Johnson, 954 S.W.2d 180, 184

I
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(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a govenunental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
conununication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

Y-Olrstate-Exhibit-B~2Teveals-COlmml11ications-between-system-employees-discllssing-legal-------i­

advice and recommendations from the system's general COll11Sel. You have specifically
identified e~ch ofthe individuals who were party to the e-mails at issue. You represent that
these cOlmnunications were made for the purpose offacilitating the rendition ofprofessional
legal services. You also represent that the confidentiality ofthese commlmications has been
maintained. We therefore conclude that section 552.107 is applicable to Exhibit B-2. Thus,
the system may withhold Exhibit B-2 under section 552.107 ofthe Government Code.

You assert Exhibit B-3 is subject to section 552.111 ofthe Government Code, which excepts
from disclosure "an interagency or intraagency memorandum or letter that would not be
available by law to a party in liti'gation with the agency." Gov't Code§ 552.111. This
exception encompasses the deliberative process privilege. See Open Records Decision
No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion, and
recOlmnendation in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City ofSan Antonio, 630 S.W.2d 391, 394 (Tex. App.­
San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and othermaterial reflecting the policyrnakingprocesses
of the governmental body. See ORD 615 at 5.

This office has concluded that a preliminary draft of a document that is intended for public
release in its final form necessarily represents the drafter's advice, opinion, and
recOlmnendation with regard to the fonn and content of the final document, so as to be
excepted from disclosure under section 552. ill. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual infonnation in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,

________-;-se-:c;-ti-;-;-0_n_5_52_.-:;-1_1_1_e-;I;-lc_o-:;m~p~a-s-se-s_:;_th-e~e_n_tir_e:;;--c~OI_lt_e_n-;tsf-',i..-n_cl,.u_d_in-,:g~c_o_mm--,---.e_n_t--,;s,:....-un_d_er_h:-·n-,in,;g~'_~ f
deletions, and proofi:eading marks, of a preliminary draft ofa policyrnaking document. See
id. at 2. However, a governmental body may only withhold a draft policyrnaking document
if the final fonn of this document is intended for public release.

You asseli that Exhibit B-3 should be withheld under section 552.111 and the deliberative
process privilege. However, we note the e-mails and attachments pertain to a variety of
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issues. You make no representations explaining how this information relates to system
policymaking or reflects the policymaking process of the system. Thus, we find that you
have' failed to demoJ.1,strate the applicability of the deliberative process privilege to this
infolmation, and it may not be withheld lmder section 552.111 on this basis. '

You also raise section 552.117(a)(1), which excepts from disclosure the home addresses and
telephone nmnbers, social security numbers, and family member information of current or

--------fol1n-er-offida:ls-oremployees-ofa-governmental-body-who-request-that-this-infonnation-be;-------!
kept confidential under section 552.024. See Gov't Code § 552.117(a)(1). Additionally,
section 552.117 encompasses a personal cellular telephone number, provided the cellular
telephone service is paid for by the employee with his or her own nmds. See Open Records
Decision No. 670 at 6 (2001) (extending section 552.117(a)(1) exception to personal cellular
telephone number and personal pager number of employee who elects to withhold home
telephone number in accordance with section 552.024). Whether a particular piece of
infol111ation is protected by section 552.117 must be determined at the time the request for
it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, the system may only
withhold information under section 552.117(a)(1) on behalfofcurrent or former officials or
employees who made a request for confidentiality under section 552.024 prior to the date on
which these requests for information were made~ You infonn us that prior to the dates the
infonnation requests were received, the system employees at issue elected to keep their
personal information confidential. Accordingly, we agree that you must withhold the
information you have marked under section 552.117(a)(l). However, the cellular telephone
numbers you have marked may only be withheld if the cellular telephone' service was not
paid for by the system.

Section 552.137 of the Govel11111ent Code provides that "an e-mail address of a member of
the public that is provided for the purpose of commlmicating electronically with a
govel11mental body is confidential and not subject to disclosure under [the Act]," unless the
owner of the e-mail address has affirmatively consented to its public disclosure. Gov't
Code § 552.137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not
be withheld under this exception. See id. § 552.137(c). Likewise, section 552.137is not
applicable to an institutional e-mail address, an futel11et website address, or an e-mail address
that a govel11mental entity maintains for one of its officials or employees. You state the
owners ofthe e-mail addresses you have marked have not consented to disclosure. However,
one of the e-mail addresses you have marked was provided by the United States military.
Accordingly, with the exception ofthe infonnation we have marked for release, the system
must withhold the e-mail addresses you have marked and the additional infonnation we have
marked lmder section 552.137 of the Govel11ill.ent Code.

--------------------'--------_._-~--------------.j

We note that a portion of the submitted information is protected by copyright. A custodiari
, ofpublic records must comply with the copyright law and is not required to nrrnish copies
of records that are protected by copyright. Attol11ey General Opinion JM-672 (1987). A
govel11mental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member ofthe public wishes to make copies ofmaterials
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protected by copyright, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the system may withhold the information we have marked under
section 552.106 of the Govenmlent Code. The system may withhold Exhibit B-2 under

-------s·e-cti-on-5-S2-:t0'7tI-)-ofthe-60vernment-eode:-The-system-must-withhold-the-infonnation-you-------+
have marked under section 552.117 of the Gove111ment Code. However, the cellular
telephone numbers you have marked may only be withheld if the cellular telephone service
was not paid for by the system. With the exception of the information we have marked for
release, the system must withhold the information you have marked, and the additional
inf01111ation we have marked, under section 552.137 of the Govenllnent Code. The
remaining infonnation must be released, but any information subject to copyright must be
released in accordance with copyright law.

This letter mling is limited to the particular information at issue' in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circmnstances.

Chris Schulz
Assistant Att0111ey General
Open Records Division

This mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att0111ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infonnation under the ACt must be directed to the Cost Ru inistrator ofthe Office of
the Att0111ey General at (512) 475-2497.

CS/cc

Ref: ID# 352879

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


