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September 2, 2009

Mr. Samuel D. Hawk
Assistant City Attorney
Criminal Law and Police Division
Jack Evans Police Headquarters
1400 South Lamar Street
Dallas, Texas 75215

OR2009-12415

Dear Mr. Hawk:

You ask whether certain information is subject to required public disclosure un~er the
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 354239 (DPD ORR# 2009-4383).

The Dallas Police Department (the "department") received a request for service
number 152991-W. You claim that portions of the submitted information are excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

You acknowledge, and \\Te agree, that the department failed to comply with section 552.301
of the Government Code in seeking an open records decision from this office. A
governmental body's failure to comply with the procedural requirements of section 552.301
results in the legal presumption that the requested information is public and must be released
unless the governmental body demonstrates a compelling reason to withhold the information
from disclosure. See Gov't Code §. 552.302; Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make

_ _ _ _ _. _ _ .compelling.demonstrationto.overcome..presumption..of openness. pursuant to .statutory. _
predecessor to section 552.302); Open Records Decision No. 319 (1982). Normally, a
compelling interest is demonstrated when some other source of law makes the information
at issue confidential or when third;.party interests ate at stake. See Open Records Decision
No. 150 at 2 (1977). Section 552.108 is a discretionary exception to disclosure that protects
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a governmental body's interests and may be waived. See Gov't Code § 552.007; Open
Records Decision Nos. 663 at 5 (1999) (untimely request for decision resulted in waiver of
discretionary exceptions), 177 (1977) (statutory predecessor to section 552.108 subject to .
waiver). However, the need of a governmental body, other than the entity that is seeking an
open records decision, to withhold information under section 552.108 of the Government
Code can provide a compelling reason to withhold information from disclosure. Open
Records Decision No. 586 (1991).. Although you state that release of the submitted
information would hinder the Dallas County District Attorney's Office ("district attorney")
in its efforts to prosecute the matter, you have not provided a representation from the district
attorney that it asserts an interest in the submitted information and wants it to be withheld
under section 552.108. Therefore, the department may not withhold the submitted
information under section 552.108 of the Government Code. We note, however, that the
application of section 552.101 of the Government Code can provide a compelling reason to

. overcome the presumption of openness. Accordingly, we will address the applicability of
section 552.101 to the submitted information.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or by judicial decision."
Gov't Code § 552.101. This section encompasses the common-law right of privacy, which
protects information that is (1) highly intimate or embarrassing, such that its release would
be highly objectionable to a reasonable person, and (2) not of legitimate concern to the
public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. See id. at 681-82. The types ofinformation considered intimate or embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
See id. at 683. This office has found that the following types of information are excepted
from required public disclosure under common-law privacy: some kinds of medical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) ,
(prescription drugs, illnesses, operations, and physical handicaps); personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and identities
of victims of sexual abuse, see Open Records Decision Nos. ,440 (1986), 393
(1983), 339 (1982). We note that information relating to alleged criminal conduct is
generally a matter of legitimate public interest. See Indus. Found., 540 S.W.2d at 685
(whether matter is oflegitimate interest to public can be considered only in context of each

. particular case};cf OpenRecords Decision Nos. 611 ;lH{1992}(familyviolence is a crime,
not a private matter), 409 at 2 (1984) (identity of burglary victim not protected by common
law privacy). Upon review, we find that no portion of the submitted information is highly
intimate or embarrassing and not oflegitimate public interest. Accordingly, the department
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may not withhold any portion of the submitted information under section 552.101 of the
Government Code in conjunction with common-law privacy.

The submitted information contains medical records, access to which is governed by the
Medical Practice Act (the "MPA"), subtitle B of title 3 of the Occupations Code.
Section 159.002 of the MPA provides in relevant part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this, chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Gcc. Code § 159.002(b), (c). This office has concluded that, when a file is created as the
result of a hospital stay, all the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Medical records must be released
on the patient's signed, written consent, provided that the consent specifies the (1)
information to be covered by the release, (2) reasons or purposes for the release, and (3)
person to whom the information is to be released. See Gcc. Code §§ 159.004, .005. Any
subsequent release of medical records must be consistent with the purposes for which the
governmental body obtained the records. See id. § 159.002(c); Open Records Decision
No. 565 at 7 (1990). We have marked medical records in the submitted information that may
be released only in accordance with theMPA. See Open Records Decision No. 598 (1991).

In summary, the department may release the medical records we have marked only in
accordance with the MPA, but must release the remainder of the submitted information to
the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

-This- ruling triggers- important·aeadlin€s r€garaing-th€ rights and-responsibilities-ofthe
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of.
the Attorney General at (512) 475-2497.

Ryan T. Mite I
Assistant Attorney General
Open Records Division

RTM/rl

Ref: ID# 354239

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


