
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

. -- .. ~ . ~- - -September 2; 2009-

Ms. Char Mabry
Executive Director
Teague Housing Authority
205 South 5th

Teague, Texas 75860

0R2009-12420

Dear Ms. Mabry:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Yourrequestwas
assigned ID# 354359.

The Teague Housing Authority (the "authority"}received arequest forinfonnation regarding
the requestor's tenancy. We understand you to claim the information is not subject to the
Act. In the altemative, we also understand you to claim that the submitted infonnation is
excepted from discloswe under sections 552.101,552.102, and 552.103 ofthe Govemment
Code. We have considered the exceptions you claim and reviewed the submitted
representative sample of infomlation. 1

We understand the authority to assert that the submitted infonnation is not subject to the Act.
The Act is applicable to "public infonnation." See Gov't Code § 552.021. Section 552.002
of the Act provides that. "public information" consists of "infonnation that is collected,
assembled, or maintained under a law or ordinance or in connection with the transaction of
official business: (1) by a govemmental body; or (2) for a govemmental body and the
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I We assume the "representative sample" of records submitted to this office is truly representative of
the requested records as a whole. See Open Records DecisionNos. 499 (1988),497 (1988). Tllis open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Thus, virtually all infonnation that is in a governmental body's physical possession
constitutes public infonnation that is subject to the Act. Ie!. § 552.002(a)(1); see also Open
Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The authority argues that the
submitted infonnation is maintained in the executive directors' personal files. However, the
submitted infonnation consists ofe-mails the authority collected, assembled, or maintained
in cOlmection with the transaction of the authority's official business. Therefore, we
conclude that tIle submitted infonnation is subject to the Act and must be released lIDless the
ai.lthoi'ity detiibfistl'ates tliat the i11fdfinuti011 falls within an exception to public disclosure
under the Act. See Gov't Code § 552.305(b).

We must next address the authority's obligations under the Act. Section 552.301 describes
the procedural obligations placed on a govemmental body that receives a written request for
infonnation it wishes to withhold. Pursuant to section 552.301(e) ofthe Govenunent Code,
the governmental body is required to submit to this office within fifteen business days of
receiving the request (1) general written COlmnents stating the reasons why the stated
exceptions apply that would allow the infonnation to be withheld, (2) a copy ofthe wlitten

, request for infonnation, (3) a signed statement or sufficient evidence showing the date the
govemmental body received the written request, and (4) a copy of the specific infonnation
requested or representative samples, labeled to indicate which exceptions apply to which
patis of the documents. See ie!. § 552.301(e). In this instance, you state the authority
received the request for infonnation on June 19,2009. Accordingly, the authority's fifteen­
business-day deadline was July 10,2009. However, you did not submit a copy ofthe written
request for infonnation or a copy or representative sample ofthe infonnation requested lIDtil
July 20, 2009. Thus, we find the authority failed to comply with the requirements of
section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with section 552.301 results in the legal presumption the infonnation is public and
must be released, unless a govel11mental body demonstrates a·compellingreason to withhold
the infol111ation to overcome this presumption. See Hancock v. State Ed. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990,no writ) (governmental body must make
compelling demonstration to overcome presumption of opemless pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). Normally, a
compelling reason to withhold infonnation exists where some other source oflaw makes the
infonnation confidential or where an ~xception designed to protect the interest of a third
party is applicable. See Open Records Decision No. 150 at 2 (1977). You state you plan to
use the submitted information in court. We understand you to asseli the submitted
infonnatJon is ~x~~pt~ci_frOJl1~discJo~urelu~d~r section 5?2.1 Q~? which relates to litigat~on

involving the state or a political subdivision. We note, however, section 552.103 is.
discretionary in nature. It serves only to protect a govel11mental body's interests, and may
be waived; as such, it does not constitute a compelling reason to withhold infonnation for
purposes of section 552.302. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive
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section 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions in general), 663 at 5 (1999) (waiver of discretionary exceptions). Thus, no
pOliion of the submitted infonnation may be withheld under section 552.103 of the
Govel1unent Code. We understand you to claim that the submittedinfonnation is
confidential under sections 552.101 and 552.102. We note some of the submitted
information may be excepted under section 552.137 of the Govenunent Code. 2 Because
sections 552.101, 552.102, and 552.137 can provide compelling reasons to overcome the
presulnption of bpel'mess, we will coilsidetwliethet the snbmittedinformation is excepted
under the Act. .

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Section 552.102(a) ofthe Govenunent Code excepts from public disclosure "information in
a persOlmel file, the disclosure ofwhich would constitute a clearly unwalTanted invasion of
personal privacy[.]" Id. § 552.102(a). Section 552.102 is applicable to infonnation that
relates to public officials and employees. See Open Records Decision No. 327 at 2 (1982)
(anything relating to employee's employment and its terms constitutes infonnation relevant
to persons employment relationship and is pmi of employee's persoilllel file). In Hubert v.
Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd
n.r.e.), the court ruled thatthe test to be applied to infonnation claimed to be protected under
section 552.102(a) is the Sa111e as the common-law privacy test formulated by the Texas
Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976). Accordingly, we will consider section 552.101 in conjtmction with
common-law privacy and section 552.1 02(a) together.

Common-law privacyprotects infonnation that (1) contains highly intimate or embanassing
facts the publication ofwhich would be highly objectionable to a reasonable person and (2)
is not of legitimate concern to the public. 540 S.W.2d at 685. To demonstrate the
applicability of common-law privacy, both prongs of this test must be satisfied. Id.
at 681-82. The types of infonnation considered intimate and embalTassing by the Texas
Supreme Comi in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual orgmlS. Id. at 683.
Upon review, we find that no pOliion of the submitted infonnation is highly intimate or
embalTassing and of no legitimate concern to the public. Accordingly, no pOliion of the
submitted infonnation may be withheld tmder either section 552.101 or section 552.102(a)
QIl thi.s 1:>9csis .

2 The Office of the Attomey General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Section 552.137 makes certain e-mail addresses confidential, providing the following:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affinnatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a govel11mental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a govel11111ental body by a vendor who seeks
to contract with the governmental body or by the vendor's
agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers
or infOlmation relating to a potential contract, or provided to
a govenunental body in the course ofnegotiating the telms of
a contract or potential contract; or

(4) provided to a govenunental body on a letterhead,
coversheet, prilited document, or other document made
available to the public.

(d) Subsection (a) does not prevent a goven1111ental body from disclosing an
e-mail address for any reason to another govel11111ental body or to a federal
agency.

Gov't Code § 552.137. Under section 552.137, a governmental body must withhold the
e-mail address of a member ofthe general public, unless the individual to whom the e-mail
address belongs has affirmatively consented to its public disclosure. See id. § 552.137(a),
(b). The typ'esof e-mail addresses listed in subsection (c) may not be withheld tmder
section 552.137. Additionally, we note that section 552.137 does not apply to the work
e-mail addresses ofofficers or employees ofa govel11111ental body. Therefore, the authority
must generally withhold the e-mail address we have marked under section 552.137-.
However, it appears some ofthe e-mail addresses belong to individuals that have a contract

-~---_._-~-------~-- --~-----------------1
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with the authority. To the extent the mal'ked e-mail addresses belong to all employee of an
entity with which the authorityhas a contractual relationship, those e-mail addresses maynot
be withheld under, section 552.137. The remaining infonnation must be released.

This letter mling is limited to the particular infonnation at issue in this request alld limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detel11lination regal'ding any other infol11lation or any other circumstances.

This mling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_or1.php.
or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infomlationlmder the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey General, toll free, at (888) 672-6787.

Clu'is Schulz
Assistant Attomey General
Open Records Division

CS/cc

Ref: ID# 354359

Ene. .Submitted documents

cc: Requestor
(w/o enclosures)

------~------------------------------~------.------------I


