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Mr. David M. Swope
Assistant County Attorney
Hanis County Attorney's Office
1019 Congress 15 th Floor
Houston, Texas 77002

0R2009-12423

Dear Mr. Swope:

You ask whether certain infonnation is subject to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 354252 (File No. 09GEN0952).

The Hanis County Attorney (the "county") received a request for nine categories of
infonnation relating to Texas voter ID legislation, voter registration, deputy voter registrar
training, pending litigation against the county tax office, purging ofvoting records, a named
state representative, four named entities, and the Lone Star Proj ect. 1 You infonn us that
some of the requested infonnation has been released. You state that other responsive
infol111ation is the subject of a previous open records letter TIlling. You claim that the
submitted infonnation is excepted from disclosure under sections 552.101, 552.103, 552.107,
and 552.111 of the Govel11ment Code. We have considered the exceptions you claim and
reviewed the infonnation you submitted.

You infonn us that some of the requested records were the subject ofa previous request for
infonriation, as a result of which this office issued Open Records Letter No. 2009-12279

lyou infOllli us that the county attomey requested and received clarification ofthe request. See Gov't
Code § 552.222(b) (govel11111ental body may conununicate with requestor for purpose ofclarifying oman-owing
request for infom1ation); OpenRecords Decision No. 663 at 2-5 (1999) (addressing circlUnstances lmder which
govermnental body's conTI1mnications with requestor to clarify or nan-ow request will toll ten-business-day
deadline to request decision under section 552.30l(b)).
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(2009). You do not indicate that there has been any change in the law, facts, and
circumstances on which the previous mling is based. We therefore conclude that the county
must dispose ofthe information that was the subject ofOpen Records Letter No. 2009-12279
.in accordance with the previous mling.2 See Gov't Code § 552.301(a); Open Records
Decision No. 673 at 6-7 (2001) (listing elements offirst type ofprevious detemlinationlU1der
Gov't Code § 552.301(a)).

- -- - - - - - -- --Next,-we-note that--someofthe-submittedinfonnation-wascreated after the-dateoLthe­
county's receipt of the instant request for infonnation. The Act does not require a
govemmental body to release infonnation that did not exist when it received a request or
create responsive information.3 Therefore, infonnation that did not exist when the county
received the instant request is not responsive to the request. This decision does not address
the public availability ofthe submitted non-responsive infonnation, which we have marked,
and that infonnationneed not be released in response to this request.

We also note that the county's assertion of the attomey work product privilege under
section 552.111 of the Govemment Code was not timely under section 552.301 of the
Govenmlent Code. See Gov't Code § 552.301 (a)-(b). Although the COlU1ty'S deadline lU1der
section 552.301 (b) to claim its exceptions to disclosure was July 1, the cOlU1ty first claimed
section 552.111 in correspondence submitted to this office on July 8. The county's assertion
of the work product privilege is not a compelling reason for non-di·sclosure ofinformation
that is presumed to be public under section 552.302 of the Govemment Code. See id.
§ 552.302; Open Records Decision No. 677 at 10 (2002) (attomey work product privilege
under Gov't Code § 552.111 or TEX. R. Crv. P. 192.5 does not provide compelling reason
for non-disclosure if claim does not implicate third party rights). Although the county
appearS to contend that its claim under section 552.103 of the Govenll11ent Code
encompasses the work product privilege, this office has explained that the proper exception
under which to claim that privilege is section 552.111. See ORD 677 at 2-4. Thus, the
county has waived its assertion ofthe attomeywork product privilege under section 552.111
and may not withhold any of the responsive information on that basis. See Open Records
Decision No. 663 at 5 (1999) (waiver of discretionary exceptions).

We next note that the responsive information includes an order approved by the county
commissioners comi. The order, which we have marked, appears to have been adopted at
a public meeting ofthe commissioners court and thus is an official record ofa governmental

. body's public proceedings. As such, the marked order must be released. See Open Records .

2As we are able to make this detemrination, we need not address your claim for that informationlmder
section 552.101 of the Govermllelit Code.

3See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San
Antonio 1978, writ dism'd); Open Records DecisionNos. 605 at2 (1992), 555 at 1 (1990),452 at 3 (1986),362
at 2 (1983).

---------------------------------~---J

~~- . --------------~_._----_._-----------~-----~---~~~-
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Decision No. 221 at 1 (1979) ("official records ofthe public proceedings of a govemmental
body are among the most open of records").

We also note that some of the responsive infonnation falls within the scope of
section 552.022 ofthe Govemment Code. Section 552.022(a)(3) ofthe Govemment Code
provides for required public disclosure of "infonnation in an account, voucher, or contract
relating to the receipt or expenditure of public or other funds by a govenunental body[.]"
Gov't -Code·§ .. 5S2,022(a)(3}.- We- have-marked- a- letter--agreement that issubject to­
section 552.022(a)(3). Section 552.022(a)(4) provides for required disclosure of"the name
of each official and the final record ofvoting on all proceedings in a govemmental body[.]"
Id. § 552.022(a)(4). We have marked a record ofvoting by the commissioners court that is
subject to section 552.022(a)(4). Section 552.022(a)(16) provides for required disclosure of
"infonnation that is in a bill for attol11ey'sfees and that is not privileged under the attol11ey­
client privilege[,]" unless the infonnation is expressly confidential tmder other law. Id.
§ 552.022(a)(16). We have marked attomey fee bills that are subject to
section 552.022(a)(16).

Although the county seeks to withhold the infonnation that is subject to
section 552.022(a)(3), (4), and (16) under sections 552.103 and 552.107(1) of the
Govemment Code, those sections are discretionary exceptions to disclosure that protect a
govermnental body's interests and may be waived. See Dallas Area Rapid Transit v. Dazlas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (Gov't Code
§ 552.103 maybe waived); Open Records DecisionNos. 676 at 10-11 (2002) (attol11ey-client
privilege under Gov't Code § 552.107(1) may be waived), 665 at 2 n.5 (discretionary
exceptions generally). As such, sections 552.103 and 552.107 are not other law that makes
infonnation confidential for the purposes ofsection 552.022(a)(3), (4) and (16). Therefore,
the county may not withhold any ofthe infonnation that is subject to section 552.022(a)(3),
(4), or (16) tmder section 552.103 or section 552.107.

The Texas Supreme Court has held, however, that the Texas Rules of Evidence are "other
law" within the meaning of section 552.022. See In re City of Georgetown, 53
S.W.3d 328,336 (Tex. 2001). The attomey-clientprivilege, which the county claims under
section 552.107(1), is also found at Texas Rule of Evidence 503. Accordingly, we will
detennine whether 503 is applicable to the infonnation that is subject to section 552.022.
Rule 503 enacts the attol11ey-client privilege and provides in part:

A client has a privilege to refuse to disclose and to prevent any other person
£i'om disclosing confidential communications made for the purpose of

-- - ~~------

-facilitatingtIle rendiTion of prolessionlli1egalServices-tcnhe-clte1It:--------~~~- - --- -

(A) between the client or a representative of the client and
the client's lawyer or a representative of the lawyer;
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(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative of the client, or the client's
lawyer or a representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concerning a matter of common interest therein;

- (D) -betweenrepresentatives of-the-client-or between the-clientanda­
representative of the client;,or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EVID. 503(b)(1). A cOlnmunication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclOS1.u·e is made in furtherance ofthe rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

Thus, in order to withhold attomey-client privileged infonnation from disclosure under
mle 503, a govemmental body must: (1) show that the document is a cOlnmunication
transmitted between privileged parties or reveals a confidential communication; (2) identify
the parties involved in the communication; and (3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made in furtherance ofthe rendition ofprofessional legal services to the client. Upon
a demonstration of all three factors, the information is privileged and confidential under
mle 503,provided the client has not waived the privilege or the document does not fall
within the purview ofthe exceptions to the privilege enumerated in mle 503(d). Pittsburgh
Corning Corp. v. Caldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993,
no writ). '

You contend that the infonnation encompassed by section 552.022 consists of privileged
attomey-client communications that were made for the purpose of facilitating the rendition
ofprofessional legal services. You assert that the communications in question have not been
disclosed to non-privileged parties. You have identified some of the parties to the
communications. Based on your representations and our review ofthe information at issue,
we conclude that the county may withhold the marked letter agreement lU1der Texas Rule of
Evidence 503. Although the record ofvoting by the coinmissioners court appears on a'letter
fTom an assistant county attomey to the members ofthe court dated December 16, 2008, the

~-v~otingrecora-is-datea.lJecerrilier23-;20U8~Wetlieref6reconcl[icl(:nhatthe-cC5ooty-lms-not
demonstrated that the voting record constitutes an attomey-client communication and may
not withhold that infonnation under mle 503. Thus, the voting record must be released
pursuant to section 552.022(a)(4). We note that the COlU1ty also claims the attomey-client
privilege for all ofthe information in the attomey fee bills. Section 552.022(a)(16) provides,

~~~_---~_------,----,_~~~_---_~~_------'--'-"-~_---------------'
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however, that infonnation "that is in a bill for attorney's fees" is not excepted from
disclosure unless the information is confidential lmder other law or privileged tmder the
attorney-client privilege. See Gov't Code § 552.022(a)(16) (emphasis added). Thus, by its
express language, this provision does not pennit all ofthe details in an attorney fee bill to be
withheld from disclosure. See also Open Records Decisions Nos. 676 (attorney fee bill
cam10t be withheld in entirety on basis it contains or is attorney-client communication
pursuant to language in section 552.022(a)(16)); 589 (1991) (information in attorney fee bill

- - - - _. --- --excepted- only-toextent-infonnatiol1-revealsclientconfidences-or-attomey's legaladvice)._
We have marked infonnation in the attorney fee bills that falls within the scope of the
attorney-client privilege. The county may withhold that infonnation under TIlle 503. The
remaining information in the attorney fee bills must be released pursuant to
section 552.022(a)(16).

Next, we address your claims under sections 552.103 and 552.107 ofthe Govermnent Code
for the responsive information that is not subject to section 552.022. Section 552.103
provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigationinv01ving a govemmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the infonnation.

Gov't Code § 552.1 03(a), (c). A govermnental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability ofthis exception to the information at issue. To meet
this burden, the govenllnental body must demonstrate that (1) litigation was pending or
reasonably anticipated on the date of its receipt of the request for infonnation and (2) the
infol111ation at issue is related to the pending or anticipated litigation. See Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v.

- -- - --~--noustonYost C~684~S-:W2(r2TO~(TeX:~App. -BoustOlrnst-:nisCtt9~N;writTer-d-n-:-r:e:-}:--~-~-

Both elements ofthe test must be met in order for inforn1ation to be excepted fi'om disclosure
under section 552.103. See Open Records Decision No. 551 at 4 (1990).
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You contend that the remaining information at issue is related to a lawsuit styled Texas
Democratic Party v. Paul Bettencourt in his Capacity as Harris County Tax Assessor
Collector andHarris County Voter Registrar, No. H-08-3332. You state, and have provided
pleadings reflecting, that the lawsuit was pending in the Houston Division of the United
States District Court for the Southern District ofTexas when the cotmtyreceived this request
for infonnation. Based on your representations and documentation, we find that an officer
of the county was a party to pending litigation when the cotmty received this request for
information. We also find that the remaining infonnation is related to the litigation. We
therefore conclude that section 552.103 is geilerally applicable to the remaining infonnation.

We note, however, that the opposing parties in the litigation have already seen or had access
to some of the remaining infomiation, including commtmicatlons with opposing cotmsel in
the litigation, which we have marked. The purpose of section 552.103 is to enable a
govermnental bodyto protect its position in litigationbyforcing parties to obtain information
relating to litigation thr01,lgh discove1yprocedures. See ORD 551 at 4-5. lfthe opposing
parties to litigation have already seen or had access to information relating to the litigation
through discovery or otherwise, then there is no interest in withholding such information
from the public tmder section 552.103. See Open Records Decisiol1 Nos. 349 (1982), 320
(1982). Thus, to the extent that the opposing paliies have already seen or had access to the
remaining information, including the marked communications with opposing cotmsel, the
county may not withhold any such infonnation under section 552.103. The county may
withhold the rest ofthe responsive infonnation at this time under section 552.103. We note
that the applicability of section 552.103 ends once the related litigation concludes. See
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

You also seek to withhold the marked communications with opposing cotmsel tmder
section 552.107 of the Government Code. Section 552.107(1) protects information that
comes within the attorney-client privilege. When asserting the attorney-client privilege, a
govel11mental body has the burden of providing the necessmy facts to demonstrate the
elements of the privilege in order to withhold the infonnation at issue. See Open Records
Decision No. 676 at 6-7 (2002). First, a govermnental body must demonstrate that the
infonnation constitutes or doctilllents a communication. Id. at 7. Second, the
communication must have been made "for the purpose of facilitating the rendition of
professional legal services" to the client governmental body. See TEX. R. BVID. 503(b)(1).
The privilege does not apply when all attol11ey or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
govenunental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not applyifattol11ey

- ----acting in capacityallier than tilii ofaftomey)-:-Governmental-a:ttorfceys-o-ften-a-ctin-capacities---~---- - ­
other than that of professional legal cotmsel, such as administrators, investigators, or
managers. Thus, the mere fact that a communication involves an attorney for the govenunent
does not demonstrate this element. Third, the privilege applies only to commtmications
between or among clients, client representatives, lawyers, and lawyer representatives. See

--- - ---------,---------------------------------1

---- -------------.
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TEX. R. EVID. 503(b)(1 )(A)-(E). Thus, a govenunental body must infonn this office ofthe
identities and capacities ofthe individuals to whom each communication at issue has been
made. Lastly, the attomey-client privilege, applies only to a confidential communication,
id. 503(b)(1), meaning it Was "not intended to be disclosed to third persons other than those
to whom disclosure is made in furtherance of the rendition ofprofessional legal services to
the client or those reasonably necessary for the transmission of the communication."
Id. 503(a)(5). Whether a communication meets this definition depends on the intent ofthe
parties involved at the time the information was cOlmnunicated. See Osborne v.
Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ). Moreover, because the
client may elect to waive the privilege at any time, a govenunental body must explain that
the confidentiality of a commlUllcation has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attomey-client
privilege unless otherwise waived by the govenunental body. See Huie v. DeShazo, 922
S.W.2d920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein).

You claim that the marked cOlmmmications with opposing counsel are protected by the
attomey-client privilege. We find, however, that communications with opposing counsel are
not confidential communications with privileged parties. See TEX. R. EVID. 503(b)(1)(A)­
(E). We therefore conclude that the cOlmty may not withhold any of the marked
communications with opposing counsellmder section 552.107(1) ofthe Govemment Code.

Lastly, we note that the cOlmmmications with opposing counsel contain his personal e-mail
address. Section 552.137 of the Govenunent Code provides that "an e-mail address of a
member of the public that is provided for the purpose ofcommunicating electronically with
a govenunental body is confidential and not subject to disclosure under [the Act]," lUlless
the owner ofthe e-mail address has affinnatively consented to its public disclosure.4 Gov't
Code § 552. 137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not
be withheld under this exception. See id. § 552.137(c). Likewise, section 552.137 is not
applicable to an institutional e-mail address.anIntemet website address, or an e-mail address
that a govenunental entity maintains for one of its officials or employees. The county must
withhold the e-mail address we have marked lUlder section 552.137 ofthe Govemment Code
unle~s the owner has affinnatively consented to its public disclosure.

In S\lmmary: (1) the county must dispose of any information that was the subject of Open
Records Letter No. 200'9-12279 in accordance with the previous mling; (2) the marked
cOlmnissioners court order must be released; (3) the cmmty may withhold the marked letter .
agreement and the marked infonnation in the attomey fee bills under Texas Rule of

~ Evidence 503; (4)tliec6UIitymtlst release the-rest ofthemarked infonnation thatissubject -_.

4Unlike other exceptions to disc10sme tmder the Act, this office will raise section 552.137 on behalf
of a governmental body, as this exception is mandatory and may not be waived. See Gov't Code
§§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).

- ._- - -------------------'-----------------------'-----
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to section 552.022 of the Government Code; (5) the county may withhold the responsive
infonnation that is not subject to section 552.022 lUlder section 552.103 ofthe Government
Code, except for the marked communications with opposing counsel and any other
infonnation that the opposing p31iies in the litigation have already seen or to which they have
had access; and (6) the COlUlty must withhold the marked e-mail address under
section 552.137 of the Government Code unless the owner has consented to its disclosure.
The rest of the responsive information must be released.

This letter ruling is limited to the p31iicu1ar infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

mes W. Monis, ill
Assistant Attorney General
Open Records Division

JWMlcc

Ref: ID# 354252

Enc: Submitted documents

c: Requestor
(w/o enclosures)


