
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 8,2009

Ms. Eileen McPhee
Carls, McDonald & Dalrymple, L.L.P
Balion Oaks Plaza 2
901 South Mopac Expressway, Suite 500
Austin, Texas 78746

0R2009-12578

Dear Ms. McPhee:

You ask whether certain iI).formation is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 354621 (CMcD # 2110).

The City of Georgetown (the "city"), which you represent, received a request for copies of
vendor-submitted proposals, excluding the requestor's proposal, related to "RFP #29034 ­
fuformation Technology Plan." You take no position with respect to the public availability
of the requested information, but believe that the request may implicate the proprietary
interests ofinterested third parties. Accordingly, you notified these companies ofthis request
for information and oftheir right to submit argmnents to this office as to why the information
should not be released. 1 See Gov't Code § 552.305(d); see also Open Records Decision
No. 542 (1990) (statutorypredecessor to section 552.305 permits goyenllTIental body to rely
on interested third party to raise and explain applicability of exception in the Act in certain
circmTIstances). We have received correspondence from BDMP, Schumaker, and Sierra

IThe companies that received notice pursuant to section 552.305 are the following: Berry, Dunn,
McNeil & Parker ("BDMP"); Schmnaker & Co. ("Schmnaker"); Sierra Systems ("Siena"); Arc Partners, Inc.;
Azimuth Group; eGov Consulting Services; Ernst & Yomlg, L.L.P.; ICA Consulting, L.L.C.; LBL Tec1mology
Parhlers; Management Technology Group, L.L.C., d/b/a MTG Management Consultants, L.L.C.; Software
Integration Services, Inc.; and West Monroe Partners.
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Systems.2 Wehave consideredthe submitted arguments andreviewed the submitted:infOlmation.

Initially, we note that an interested third party is allowed ten business days after the date of
its receipt ofthe govennnental body's notice lUlder section 552.305(d) to submit its reasons,
ifany, as to why infonnation relating to that paliy should be withheld from public disclosure.
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
COl1llnents from any of the remaining third parties explaining why their. submitted
infonnation should not be released. Therefore, we have no basis to conclude that any of
these third pmiies has a protected proprietaly interest in the submitted infonnation. See id.
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial infonnation, party must show by specific factual evidence, not
conclusory or generalized allegations, that release ofrequested infonnation would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that infonnation is trade secret), 542 at 3. Accordingly, the city may not withhold any
portion of the submitted infOlmation based upon the proprietary interests of the remaining
third parties.

BDMP raises seCtion 552.104 of the Govennnent Code. TIns section excepts from
disclosure "infonnation that, if released, would give advantage to a competitor or bidder."
Gov't Code § 552.104. However, section 552.104 is a discretionary exception that protects
only the interests of a governmental body, as distinguished from exceptions which are'
intended to protect the interests ofthird parties. See Open Records Decision Nos. 592 (1991)
(statutory predecessor to section 552.104 designed to protect interests of a governmental
body in a competitive situation, and not iriterests of private parties submitting infonnation
to the govennnent), 522 (1989) (discretionary exceptions in general). As the city does not
seek to withhold any infonnation pursuant to this exception, none of the submitted
infonnation may be withheld on this basis.

Sierra asserts that portions of its infonnation are excepted under section 552.110 of the
Govennnent Code.3 Section 552.11 0 protects (i) trade secrets, and (2) commercial or
filiallCial infonnation, the disclosure ofwInch would cause substantial competitive hann to
the person :£i'om whom the infonnation was obtained. Gov't Code § 552.110(a), (b).

Section 552. 110(a) protects the proprietary interests of private parties by excepting from
disclosure trade secrets obtained from a person alld privileged or confidential by statute or
judicial decision. See id. § 552.110(a). A "trade secret"

2Schumaker does not object to the release of its infOlmation.

3Siena seeks to withhold the following information: Section 2.5 - Proposed Project Schedule,
Section 3.1 -Project List and Contact InfOlmation, Section 3.3 - Additional Project References, .Section 4.2 ­
Staffmg, and Section 6.1 - Fees.
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may consist of any formula, pattem, device or cOinpilation of information
which is used in one's business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattem for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply infonnation as to single or ephemeral events in the conduct ofthe
business, as for example the amount or other terms of a secret bid for a
contract or the salary ofcertain employees .... A trade secret is a process or
device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as for example, a machine or fonnula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in detennining whether infonnation qualifies as a trade
secret:

(1) the extent to which the information is known outside of [the company's]
business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
infonnation;

(4) the value ofthe infoffilation to [the company] and to [its] competitors;

(5) the amount ofeffort or money expended by [the company] in developing
this infonnation; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office will accept a
claim that information subject to the Act is excepted as a trade secret if a jJrima facie case
for exemption is made and no 'argument is submitted that rebuts the claim as a matter oflaw.
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Open Records Decision No. 552 at 2 (1990). However, we camlot conclude that
section 552.110(a) is applicable unless it has been shown that the information meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) protects "[c]onllnercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]" Gov't
Code § 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary
showing, not conclusoryor generalized allegations, that substantial competitive injurywould
likely result from release ofthe infonnation at issue. Id. § 552.11O(b); see also Nat 'I Parks
& Conservation Ass 'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records Decision
No. 661 (1999). . /

Sierra claims that the proposed project schedule, section 2.5 of its proposal, is protected
under section 552.11 O(a) as trade secret infonnation. However, we determine that Sierra has
failed to demonstrate that the proposedproj ect schedule meets the definition ofa trade secret,
nor has Sierra demonstrated the neceSS31Y factors to establish a trade secret claim for this
information. Accordingly, the citymaynot withhold the proposed project schedule pursuant
to section 552.110(a) ofthe Govenllnent Code.

Sierra also asserts that some of the remaining information is excepted under
section 552.11O(b). Upon review ofthe submitted arguments and information at issue, we
find that Sierra has established that the release of the information we have marked would
cause it substantial competitive injury. Therefore, the city must withhold the marked
information under section 552.11 O(b) of the Govenllnent Code. We find, however, that
Sierra has made only conclusory allegations that the release ofthe remaining infonnation at
issue would result in substantial damage to the company's competitive position. Thus, Sierra
has not demonstrated that substantial competitive injurywould result from the release of31ly
ofthe remaining infonnation. We therefore conclude that none ofthe remaining information .
is excepted from disclosure under section 552.11 O(b). See ORD 661 (for information to be ­
withheld under commercial or financial infonnationprong ofsection552.11 0, business must
show by specific factual evidence that substantial competitive injury would result from
release of particular information at issue); 319 (statutory predecessor to section 552.110
generally not applicable to infonnation relatillg to organization 31ld personnel, market
studies, professional references, qualifications and experience).

BDMP claims its proposal contains e-mail addresses subject to section 552.137 of the
Gove111lllent Code. Section 552.137 provides in relevant part the following:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
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electronically with a govemmental body is confidential and not subject to
disclosure under this chapter.

(c) Subsection (a) does not apply to an e-mail address:

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers
or information relating to a potential contract, or provided to
a govemmental body in the course ofnegotiating the terms of
a contract or potential contract ... [.]

Gov't Code § 552. 137(a), (c)(3). The e-mail addresses at issue were provided to the city by
BDMP in response to a request for bids or proposals. Thus, none ofthe e-mail addresses in
the information at issue are excepted under section 552.137.

We note that portions of the submitted infonnation contain insurance policy numbers.
. Section 552.136 of the Govemment Code provides that "[n]otwithstanding any other
provision ofthis chapter, a credit card; debit card, charge card, or access device number that
is collected, assembled, or maintainedby or for a govemmental bodyis confidential."4 Gov't
Code § 552.136. This office has concluded that insurance policy numbers constitute access
device numbers for putposes of section 552.136. Accordingly, the city must withhold the
insurance policy numbers we have ni.arked under section 552.136 ofthe Govemment Code.

We note that some of the remaining information appears to be protected by copyright. A
custodian ofpublic records must complywith the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
govemmental body must allow inspection of copyrighted materials unless an exception
applies to the infonnation. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the govenunental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the .copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 .
(1990). '

4The Office of the Attomey General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision 'Nos. 481 (1987), 480
(1987),470 (1987).
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ill summary, the citymust withhold the infonnation we have marked lmder sections 552.110
and 552.136 ofthe Government Code. The remaining infonnation must be released, but any
infonnation subject to copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attorney General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Actmust be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

tJJ]~
Cindy Nettles
Assistant Attorney General
Open Records Division

CN/dls

Ref: ID# 354621

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. TimothyF. Masse
Mr. Maret Freeman
Berry, Dunn, McNeil & Parker
P.O. Box 1100
Portland, Maine 04104-1100
(w/o enclosures)
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Mr. Dennis J. Schumaker
Schumaker & Company
3101 Walnut Ridge Drive
Ann Arbor, Michigan 48103
(w/o enclosures)

Mr. William Wong
Sierra Systems
Building 3, Suite 130
901 South Mo-Pac Expressway
Austin, Texas 78746
(w/o enclosures)

Mr. John Harris
Arc Partners, Inc.
3 Park Avenue, 27th Floor
New York, New York 10016
(w/o enclosures)

Mr. David W. Eisenlohr
Azimuth Group
6611 Hillcrest, Suite 441
Dallas, Texas 75205
(w/o enclosures)

Mr. Ernest Pages
eGov Consulting Services
19109 Southwest 80th Court
Miami, Florida 33157
(w/o enclosures)

Ms. Renee Domhoff
Ernst & Young, L.L.P.
2100 Ross Avenue, Suite 1500
Dallas, Texas 75201
(w/o enclosures)

Mr. Sheldon S. Cohen
ICA Consulting, L.L.C:
9 Bartlet Street #37
Andover, Massachusetts 01810-3655
(w/o enclosures)
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Mr. Jeffrey S. Locketz
LBL Technology Partners
2501 Wayzata Boulevard
Minneapolis, Milmesota 55405-2197
(w/o enclosures)

Mr. William S. Riippi
MTG Management Consultants, L.L.C.
111 Congress Avenue, Suite 2750
Austin, Texas 78701-4043
(w/o enclosures)

Ms. Ravindra Pilli
Software Integration Services, Inc;
12130 Cedar Trace Drive South
Jacksonville, Florida 32246
(w/o enclosures)

Mr. Tom Hulsebosch
West Monroe Partners
175 West Jackson Boulevard, Suite 2200
Chicago, Illinois 60604
(w/o enclosures)
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