ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 9, 2009

Ms. Luz E. Sandoval-Walker
Assistant City Attorney

City of El Paso

2 Civic Center Plaza, 9" Floor
El Paso, Texas 79901

OR2009-12674

Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 354700. ,

The El Paso Police Department (the “department”) received a request for six categories of
information pertaining to a specified incident. You claim that the requested information is
excepted from disclosure under sections 552.101 and 552.103 of the Government Code. We
have considered the exceptlons you claim and reviewed the submitted information.

Initially, we note portions of the submitted information, which we have indicated, are not
responsive to the instant request because they do not pertain to the incident at issue. The
department need not release nonresponstve information in response to this request, and this
ruling will not address that information.
|

Next, we must address the department’s obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. . Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days of receiving the
written request. See Gov’t Code § 552.301(a), (b). You state that the department received
the request for information on June 16, 2009. However, you did not request a ruling from
-this office until July 1, 2009. Seeid. § 552.308 (describing rules for calculating submission
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dates of documents sent via first class United States mail). Thus, the department failed to
comply with the procedural requirements mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov’t
Code § 552.302; City of Dallas v. Abbott, 279 S.W.3d 806 (Tex. App.—2007, pet. granted);
Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); see also Open
Records Decision No. 319 (1982). Although you raise section 552.103 of the Government
Code, this section is a discretionary exception that protects a governmental body’s interests
and which may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 at 5 (1999) (waiver of discretionary exceptions). Thus, section 552.103 does
not provide a compelling reason for non-disclosure, and the department may not withhold
the submitted information under that exception. However, section 552.101 of the
Government Code can provide a compelling reason to overcome this presumption; therefore,
" we will consider the department’s claim under this exception.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.
You contend that the submitted information is made confidential under section 261.201 of
the Family Code, which provides in pertinent part:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(h) This section does not apply to an investigation of child abuse or neglect
in a home or facility regulated under Chapter 42, Human Resources Code.
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Act of May 28, 2007, 80th Leg., R.S., ch. 263, § 12, 2007 Tex. Gen. Laws 421, 428,
amended by Act of June 1, 2009, 81st Leg., R.S., S.B. 1050, § 1 (to be codified as an
amendment of Fam. Code § 261.201). You state that the submitted information was used
or developed in an investigation of alleged child abuse or neglect. However, section261.201
does not apply to an investigation of child abuse or rieglect in a home or facility regulated .
under chapter 42 of the Human Resources Code. See id. § 261.201(h). We note that the
incident at issue allegedly occurred while the child was under the care of a facility regulated
by the Texas Department of Family and Protective Services under chapter 42 of the Human
Resources Code. Thus, we find that section 261.201 is not applicable to the investigation
atissue, and we determine that the department may not withhold the submitted information
under section 552.101 on that basis.

Next, you seek to withhold information relating to 9-1-1 callers in the submitted CAD
reports under section 772.318 of the Health and Safety Code. In Open Records Letter
No. 2003-0708 (2003), this office issued a previous determination that authorizes the
department to withhold the originating telephone numbers and addresses of 9-1-1 callers
furnished by a service supplier established in accordance with chapter 772 of the Health and
Safety Code under section 552.101 of the Government Code in conjunction with
section 772.318 of the Health and Safety Code.! See Open Records Decision No. 673 at 7-8
(2001) (listing elements of second type of previous determination under Gov’t Code
§ 552.301(a)). Therefore, the department must withhold the information we have marked
under section 552.101 in conjunction with 772.318 of the Health and Safety Code pursuant
to Open Records Letter No. 2003-0708.

We note the remaining information includes emergency medical service (“EMS”) records
that are confidential under section 773.091 of the Health and Safety Code, which is also
encompassed by section 552.101. See Open Records Decision No. 598 (1991).
Section 773.091 provides in part the following: '

(b) Records of the identity, evaluation, or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,

ISection 552.101 encompasses chapter 772 of the Health and Safety Code.
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occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Thus, except for the information specified in
section 773.091(g), EMS records are deemed confidential under section 773.091 and,
therefore, may only be released in accordance with chapter 773 of the Health and Safety
Code. See id. §§ 773.091-.094. We note that this information may be released to “any
person who bears a written consent of the patient or other persons authorized to act on the
patient’s behalf.” Id. § 773.092(e)(4). The consent must be in writing, signed by the patient,
authorized representative, or personal representative, and specify: (1) the information to be
covered by the release; (2) the reasons or purposes for the release; and (3) the person to
whom the information is to be released. Id. § 773.093(a). Thus, the department must
withhold the EMS records we have marked under section 773.091, except as specified by
section 773.091(g), unless the department is provided with written consent that meets the
requirements of section 773.093(a). See id. §§ 773.092, .093; Open Records Decision
No. 632 (1995). -

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.”? Gov’t Code

§ 552.130(a)(1), (2). Accordingly, the department must withhold the Texas motor vehicle

record information we have marked pursuant to section 552.130 of the Government Code.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with 772.318 of the Health and
Safety Code pursuant to Open Records Letter No. 2003-0708. Except for the information
specified in section 773.091(g) of the Health and Safety Code, the EMS records we have

- marked may only be released in accordance with chapter 773 of the Health and Safety Code.

The department must withhold the information we have marked under section 552.130 of the
Government Code. The remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

" determination regarding any other information or any other circumstances.

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987). .

*We note that the information being released contains social security numbers. Section 552.147(b)
ofthe Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

o |l

Jennifer Luttrall

Assistant Attorney General
Open Records Division
JL/dls

Ref: ID# 354700

Enc. Submitted documents

c: Requestor
(w/o enclosures) .




