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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 9,2009

Mr. Michael M. Kelly
Assistant Criminal District Attorney
Victoria County
205 North Bridge Street, Suite 301
Victoria, Texas 77901

0:R2009~12676

Dear Mr. Kelly:
.,

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 354653.

The Victoria County Sheriffs Office (the "sheriff') received a request for a specified report
involving a named minor individual. You claim that the requested information is excepted
fr'om disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions. you claim and reviewed the submitted information.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, orbyjudicial decision." Gov't Code §552.101. This section
encompasses infonnation protected by other statutes, such as section 261.201 ofthe Family
Code, which provides as follows:

(a) [T]he following infonnation is confidential, is not subject to public
release under Chapter 552, Govenunent Code, and may be disclosed only for
purposes consistent with tIns code and applicable federal or state law or under
mles adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made Under tIlls
chapter and the identity of the person making the report; and
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(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, andworking papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(Ie) Notwithstanding Subsection (a), an investigating agency, other than the [Texas
Department ofFamily and Protective Services] or the Texas Youth Commission, on
request, shall provide to the parent, managing conservator, or other legal
representative of a child who is the subject of reported abuse or neglect, or to the
child ifthe child is at least 18 years ofage, information concerningthe reported abuse
or neglect that would otherwise be confidential under tIns section. The investigating
agency shall withh<;>ld infonuation tmder this subsection if the parent, managing
conservator, or other legal representative of the child requesting the information is
alleged to have committed the abuse or neglect.

(1) Before a child or a parent, managing conservator, or other legal representative of
a child may inspect or copy a record or file concerning the child under
Subsection (Ie), the custodian ofthe record or file must redact:

(1) any personally identifiable information about a victim or witness
under 18 years of age unless that victim or witness is:

(A) the child who is the subject ofthe report; or .

(B) another child ofthe parent, managing conservator, or other legal
representative requesting the information;

(2) any infonnation that is excepted from required disclosure under
[the Act], or other law; and

(3) the identity of the person who made the report.

ACt of May 28, 2007, 80th Leg., R.S., ch. 263, § 12, 2007 Tex. Gen. Laws 421, 428,
amended byAct of June 1,2009, 81st Leg., RS., S.B. 1050, § 1 and Act of June 3, 2009,
81st Leg., R.S., S.B. 1182, § 13 (to be codified as amendments ofFam. Code § 261.201).
You state the submitted report was used or developed in an investigation of alleged or
suspected child abuse. See Fam. Code § 261.001 (1)(E) (definition of"child abuse" includes .
indecency with a child under Penal Code ~ection21.11); see also id. § 101.003(a) (defining
"c1nld" for purposes of this section as person under 18 years of age who is not and has not
been married or who has not had the disabilities ofminority removed for general purposes).
Because the submitted infonnation consists of files, reports, records, communications,
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audiotapes, video tapes, or working papers used or developed in an investigation under
chapter 261, the infonnation is within the scope of section 261.201 of the Family Code.
However, the requestor is a representative of the agency which is listed in the submitted
infonnation as the guardian of the child victim, and the requestor is not alleged to have
committed the suspected abuse. As such, the requestor may have a right of access to the
submitted infonnation as the legal representative of the child victim pursuant to
section 261.201(k). Therefore we rule conditionally. If the requestor is not the legal
representative ofthe child victim listed in the submitted infonnation, then the sheriff must
withhold the submitted infonnation under section 552.101 of the Government Code in
conjunction with 261.201(a) of the Family Code.! However, if the requestor is the legal
representative ofthe child victim, then, pursuant to section 261.201 (k), the sheriffmay not
withhold the submitted infonnation under section 261.201(a). Id. § 261.201(k).
Section 261.201(1)(2), however, states any infonnation that is excepted from required
disclosure under the Act or other law may still be withheld from disclosure. Id.
§ 261.201(1)(2). You assert the submitted report is excepted from public disclosure under
section 552.101 lind section 552.108. Accordingly, we will cQnsicler YQur remaining
arguments against disclosure.

You claim the submitted infonnation is protected under the federal Health Insurance
Portability and AccountabilityActof1996 ("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8. Atthe
direction of Congress, the Secretary ofHealth and Human Services ("HHS") ·promulgated
regulations setting privacy standards for medical records, which HHS issued as the Federal
Standards for Privacy ofIndividually Identifiable Health Infonnation. See Health Insurance
Portability and Accountability Act of 1996, 42 U.S.C.§ 1320d-2 (Supp. IV 1998)
(historical & statutory note); Standards for Privacy of hldividually Identifiable Health
hlfonnation, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion
JC-0508 at 2. (2002). These standards govern the releasability of protected health
infonnation by a covered entity. See 45 C.F.R. pts. 160,.164. Under these standards, a
covered entity may not use or disclose protected health infonnation, except as provided by
parts 160 and 164 ofthe Code ofFederal Regulations. See id. § 164.502(a). This office has
addressed the interplay ofthe Privacy Rule and the Act. In Open Records Decision No. 681
(2004), we noted section 164.512 of title 45 ofthe Code ofFederal Regulations provides a
covered entity may use or disclose protected health infonnation to the extent such use or
disclosure is required by law and the use or disclosure complies with and is limited to the
relevant requirements ofsuch law. See 45 C.F.R. § 164.512(a)(1). We further noted theAct
"is a mandate in Texas law that compels Texas goverinnental bodies to disclose infonnation
to the public." See GRD 681 at 8; see also Gov't Code §§ 552.002, .003, .021. We,
therefore, held the disclosures under the Act come within section 164.512(a). Consequently,
the Privacy Rule does not make information confidential for the purpose ofsection 552.101
of the Government Code. See Abbott v. Tex. Dep't of Mental Health & Mental

lAs we are able to make tllis determination, we need not address yOill'remaining arguments against
disclosure.
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Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); ORD 681 at 9; see also
Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality requires
express language making information confidential). Thus, because the PrivacyRule does not
make information that is subj ect to disclosure under the Act confidential.. the sheriff may
withhold protected health information from the public only ifthe information is confid.ential
under other law or an exception in subchapter C of the Act applies.

Section 552.101 also encompasses the Medical Practice Act (the "MPA"). Medical records
. are confidential under the MPA, subtitle B of title 3 of the Occupations Code.

Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(<:;) A p<;rFjOll wlJ.o :r<;c<;ives illfol111a.tiollfrom a cQnficielltial cOl11ll1unication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has determined that in governing access to a specific
subset of information, the MPA prevails over the more general provisions of the Act,
including section 552.108. See Open Records Decision No. 598 (1991). This office has
concluded that the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Furthermore, this office has also
concluded that when a file is created as the result of a hospital stay, all of the documents in
the file that relate to diagnosis and treatment constitute either physician-patient
communications or records ofthe identity, diagnosis, evaluation, or treatment ofa patient by
a physician that are created or maintained by a physician. See Open Records Decision
No. 546 (1990). Thus, the submitted records are generally confidential under the MPA and
may only be released in accordance with its access provisions. In this instance, the requestor
may be the legal representative of the individual named in the request for information and
may have a right of access to this individual's medical records under the MPA. Medical
records must be released on the patient's signed, written consent, provided that the consent
specifies (1) the infonnation to be covered by the release, (2) the reasons or purposes for the
release, and (3) the person to whom the infonnation is to be released. See Occ. Code
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the
purposes for which the governmental body obtained the records. See id. § 159.002(c); Open
Records Decision No. 565 at 7 (1990). Thus, the submitted medical records must be
withheld under the MPA unless the sheriff receives written consent for their release that
complies with sections 159.004 and 159.005 of the MPA.
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ill summary, if the requestor is not the legal representative of the child victim listed in the
submitted infonnation, then the sheriff must withhold the submitted infonnation under
section 552.101 ofthe Govemment Code in conjtillctionwith 261.201(a) oftheFamilyCode.
lithe requestor is the legal representative ofthe child victim, then the submitted infonnation
may only be released in accordance with the MPA.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://wWw.oag.state.tx.us/openiindex or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator afthe Office of
- -------- ----- --- ---_ ..- - --_ _ .. - -- -_ _-- --- _. _ _-_ - -_ _. --_._- -------- -----_ __ - _.- - ._--_.... ---- .__ - - -_ _._._ - - _..

the Attorney General, toll free, at (888) 672-6787.

Sincerely, I
j WA-',V

Jennifer Luttrall
Assistant Attomey General
Open Records Division

JLldis

Ref: ID# 354653

Ene. Submitted documents

c: Requestor
(w/oenc1osures)


