ATTORNEY GENERAL oF TExaAs
GREG ABBOTT

September 9, 2009

Ms. Luz E. Sandoval-Walker
Assistant City Attorney

City of El Paso

2 Civic Center Plaza, 9" Floor
El Paso, Texas 79901

OR2009-12677

Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required pubiic disclosure under the
Public Information Act (the “Act”) chapter 552 of the Government Code. Your request was
assigned ID# 354722,

The El Paso Police Department (the “department’) received a request for all documents
pertaining to a specified incident, as well as all information concerning a named individual.
You state that the department has released some of the requested information. You claim
that the submitted information is excepted from disclosure under sections 552.101, 552. 108,
552.130, and 552.147 of the Government Code. We have considered the exceptions you

claim and reviewed the submitted representatwe sample of information.'

Initially, we note that the submitted information includes a CR-3 accident report form that
was completed pursuant to chapter 550 of the Transportation Code. See Transp. Code
§ 550.064 (officer’s accident report). Section 550.065(b) states that except as provided by
subsection (c), accident reports are privileged and confidential. Section 550.065(c)(4)
provides for the release of accident reports to a person who provides two of the following
three pieces of information: (1) date of the accident; (2) name of any person involved in the
accident; and (3) specific location of the accident. 7d. § 550.065(c)(4). Under this provision,
the Texas Department of Transportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more pieces
of information specified by the statute. /d. In this instance, the requestor has not provided

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantlally different types of information than that submitted to this
office. :
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the department with at least two of the three pieces of information pursuant to
section 550.065(c)(4). Therefore, the department must withhold the submitted accident
report form, which we have marked, under section 550.065(b) of the Transportation Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person, and
(2) the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd.,»540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be demonstrated. Id. at 681-82. The type
of information“considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental -
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. A compilation of an
individual’s criminal history is also highly embarrassing information, the publication. of
which would be highly objectionable to a reasonable person. Cf. U. S. Dep’t of Justice v.
Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering
prong regardiﬁg' individual’s privacy interest, court recognized distinction between public
records found in courthouse files and local police stations and compiled summary of
information and noted that individual has significant privacy interest in compilation of one’s
criminal history). Furthermore, we find that a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public. The present request, in part,
requires the department to compile unspecified law enforcement records concerning the
individual at issue. However, we note that in this instance, the requestor is an attorney
_ representing the individual at issue. Although you argue that most of the submitted
information is éxcepted under common-law privacy, section 552.023 of the Government.
Code gives a person’s authorized representative a special right of access to information that
is excepted from public disclosure under laws intended to protect that person’s privacy .
interest. See Gov’t Code § 552.023. Thus, in this instance, the requestor has a special right
of access to his client’s information, and the department may not withhold any of the
submitted information under section 552.101 in conjunction with common-law privacy.

Section 5 52.10'._1 also encompasses information that other statutes make confidential, such
as section 58.007 of the Family Code. Juvenile law enforcement records relating to conduct
that occurredon or after September 1, 1997 are confidential under section 58.007.
Section 58.007i provides in pertinent part as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:
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?('1) if maintained on paper or microfilm, kept separate from adult files
" and records;

.(2) if maintained electronically in the same computer system as
;f'jfecords or files relating to adults, be accessible under controls that are
“separate and distinct from controls to access electronic data
- concerning adults; and

: (3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B, D, and E.

[
[

(e) Law enforcement records and files concerning a child may be inspected
or copied by a juvenile justice agency as that term is defined by
Section’- 58.101, a criminal justice agency as that term is defined by
Section 411.082, Government Code, the child, and the child’s parent or
guardian. :

(j) Before a child or a child’s parent or guardian may inspect or copy a record
or file concerning the child under Subsection (e), the custodian of the record
or file shall redact:

(1) any personally identifiable information about a juvenile suspect, .
_offender, victim, or witness who is not the child; and

(2) any information that is excepted from required disclosure under
: Chapter 552, Government Code, or other law.

Fam. Code § 58.007(c), (), (j). We find that incident report numbers 05-062500,
05-236058, 05-304232, 05-335194, 05-335202, 06-019142, 06-032235, 06-033109,
06-033201, 06-033289, 06-033321, 06-034252, 06-035258, 06-037293, 06-052127,
06-053132, 06-053178, 06-277178, .06-279221, 07-024224, 07-024245, 07-032084,
07-051219, 07-059212, 07-108234, 07-109112, 07-115358, 07-115359, 07-195041,
07-240151, 07-310192, 07-311069, 07-316023, 07-316047, 07-345266, 07-355382,
07-360035, 08-084036, and 08-203036 involve juvenile suspects or offenders, so as to fall
within the scope of section 58.007(c): See id. § 51.03(a)-(b) (defining “delinquent conduct”
and “conduct indicating need for supervision” for purposes of title 3 of the Family Code).
We note, however, that the requestor is the attorney for one of the juvenile offenders listed
in the reports at issue. Under section 58.007(e), the requestor may inspect law enforcement
records concerning his client. Id. § 58.007(e). However, personally identifiable information
concerning any other juvenile suspects, offenders, victims, or witnesses must be redacted
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pursuant to section 58.007()(1) of the Family Code. See id. § 58.007(G)(1). Accordingly,
the department must withhold the information we have marked in the submitted incident
reports under section 58.007(j)(1) of the Family Code. Furthermore, section 58.007 of the
Family Code provides that information subject to any other exception to disclosure under the
Act or other law must be redacted. See id. § 58.007(j)(2). Therefore, we will address your
remaining arguments against disclosure of the incident reports subject to section 58.007.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held |
by a law enfotcement agency or prosecutor that deals with the detection, investigation, or
prosecution o;f,‘.crime [if] release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). A governmental body
claiming section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301 (e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that incident report
numbers 09-072281, 09-076264, 09-103297, 09-111250, 09-113201, 09-115200, 09-116202, .
09-117267, 09-118026, 09-132184, and 09-132188 relate to pending investigations or
prosecutions. Based on your representations and our review, we conclude that release of
these incident reports would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. App.—
Houston [14th Dist.] 1975), writ ref’d n.r.e., 536 S.W.2d 559 (Tex. 1976).(court delineates
law enforcement interests that are present in active cases).

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic front-page information held to be public in Houston Chronicle. See 531 S.W:2d
at 186-187; see also Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). Thus, with the exception of basic
information, the department may withhold incident report numbers 09-072281, 09-076264,
09-103297, 09-111250, 09-113201, 09-115200, 09-116202, 09-117267, 09-118026,
09-132184, and 09-132188 under section 552.108(a)(1) of the Government Code.

Section 552.1 30 of the Government Code excepts from disclosure “information [that] relates
to . . . a motor:vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state[.]” Gov’t Code
§ 552.130. We note section 552.130 does not apply to out-of-state motor vehicle record
information. Therefore, the department must withhold the information we have marked
under section 552.130 of the Government Code.

You claim the remaining information contains social security numbers excepted from
disclosure under section 552.147 of the Government Code. This section provides that “[t]he
social security number of a living person is excepted from” required public disclosure under
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the Act. Id § 552.147(a). Accordingly, the department may withhold social security
numbers from:the remaining information under section 552.147 of the Government Code.?
In summary, (1) the department must withhold the submitted accident report form we have
marked under section 550.065(b) of the Transportation Code; (2) the department must
withhold the information we have marked under section 58.007(j)(1) of the Family Code;
(3) with the exception of basic information, the department may withhold incident report
numbers 09-072281,09-076264,09-103297,09-111250, 09-113201,09-115200, 09-116202,
09-117267, 09-118026, 09-132184, and 09-132188 under section 552.108(a)(1) of the
Government Code; (4) the department must withhold the information we have marked under
section 552.130 of the Government Code; and (5) the department may withhold social
security numbers under section 552.147 of the Government Code. The remaining
information must be released to the requestor.’

'This letter ruling is limited to the particular information at issue in this request and limited

to the facts aspresented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Ofﬁce of
the Attorney General toll free, at (888) 672-6787. .

Sincerely, l '
Christopher D. Sterner

Assistant Attorney General
Open Records Division

CDSA/eeg

“We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
aliving person’s S\OClal security number from public release without the necessity of requesting a decision from
this office under the Act. However, the requestor has a right of access to his client’s social securlty number and
it must be released to him. See generally Gov’t Code § 552.023(b).

*We note that because some of the information being released is confidential with regard to the general
public, if the department receives another request for this information from an individual other than this

requestor, the department should again seek our decision.
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