
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 18, 2009

Mr. JamesMu
Assistant General Counsel
TDCJ - Office of the General Counsel
P.O. Box 4004
HIU1tsville, Texas 77342-4004

0R2009-12837A

DearMr. Mu:

Tlus office issued Open Records Letter No. 2009-12837 (2009) on September 10,2009. In
that ruling, we concluded, among othertlungs, the Texas Department ofCriminal Justice (the
"depaliment") may not withhold the submitted score sheets under section 552.104 of the
Govemment Code because the department failed to demonstrate how the score sheets pertain
to same or similar goods or services for which the department solicits bids on a recurring
basis. You have asked us to review your original arguments and our ruling again because
you contend we overlooked a crucial portion of your argmnents. We have examined this
ruling and determined that we made an error. Where tlus office detennines that an error was
made in the decision process mlder sections 552.301 and 552.306, and that elTor resulted in
an incorrect decision, we will correct the previously issued ruling. Consequently, this
decision serves as the correct ruling and is a substitute for the decision issued on
September 10, 2009. See generally Gov't Code 552.011 (providing that Office ofAttomey
General may issue decision to maintain Ulufonnity in application, operation, and
interpretation ofthe Public Information Act (the "Act")).

You ask whether celiain infonnation is subject to required public disclosure Ullder
chapter 552 of the Govennnent Code. Your request was assigned ID# 363618 (previous
ID# 354823).

The department received a request for all bid proposals and score sheets pertailung to
RFP# 696-PF-9-P006. You claim pOliions ofthe submitted bid proposals and score sheets
are excepted from disclosure Ullder sections 552.104, 552.136, and 552.137 of the
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Govemment Code. Furthennore, you state release of the submitted bid proposals may
implicate the proprietary interests ofseveral third parties. Accordingly, you state, and have
provided documentation showing, you notified The Tuming Point, Inc. ("TP"), Cenikor
Foundation, Inc. ("Cenikor"), Phoenix Houses of Texas,Inc. ("PHT"), David & IVOlY
Ministries, Inc. ("DIM"), Community Education Centers ("CEC"), and Human Resources
Development Institute, Inc. ("HRDI") of the department's receipt of the reques,t for
infonnation and of each company's right to submit arguments to this office as to why its
infonnation should not be released to the requestor. See Gov't Code § 552.305(d); see also
Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 pennits
govemmenta1 body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have received comments from Cenikor.
We have considered the submitted arguments and reviewed the submitted infonnation.

You claim the submitted score sheets are excepted from disclosure under section 552.104 of
the Govenullent Code, which excepts from disclosure "infonnation that, if released, would
give advantage to a competitor or bidder." Gov't Code § 552.104. The purpose of
section 552.104 is to protect the purchasing interests ofa govemmenta1 body in competitive
bidding situations where the govemmenta1 body wishes to withhold infonna,tion in order to
obtain more favorable offers. See Open Records Decision No. 592 (1991). Section 552.104
protects infonnation from disclosure ifthe govemmenta1 body demonstrates potential haml
to its interests in a particular competitive situation. See Open Records Decision No. 463
(1987). Section 552.104 generally does not except infonnation relating to competitive
bidding after a contract has been awarded and executed. See Open Records Decision
No. 541 (1990). However, this office has detelmined that in some circumstances
section 552.104 may apply to infomlation pertaining to an executed contract where the
govemmenta1 body solicits bids for the same or similar goods or services on a recurring
basis. See id. at 5.

In this instance, you infonn us the submitted score sheets relate tp a contract that has already
been awarded and executed; thus, the score sheets do not pertain to a currently competitive
bidding situation. You state, however, the department will begin a re-bid process in a few
years for the same programs at issue in the score sheets, and the department will use the same
score sheets to evaluate the future bids. You contend the release ofthe score sheets and their
detailed evaluation criteria would give vendors an advantage in the bidding process and have
a detrimental effect on the depmiment's negotiating ability. Based on your representations,
we conclude the depmiment may withhold the submitted score sheets under section 552.104
of the Govenunent Code.

Cenikor also argues that some of its infonnation is excepted under section 552.104 of the
Govemment Code. Section 552.104, however, is a discretionary exception that protects only
the interests of a govennnental body, as distinguished from exceptions that are intended to
protect the interests ofthird parties. See ORD 592 (statutory predecessor to section 552.104
designed to protect interests of a govemmenta1 body in a competitive situation, and not
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interests of private parties submitting infonnation to the govenunent), 522 (1989)
(discretionary exceptions in general). Because the department did not assert section 552.104
for Cenikor's infonnation, none of Cenikor's infonnation may be withheld pursuant to
section 552.104. See ORD 592 (gove111mental body may waive section 552.104).

You claim the insurance policy numbers in the submitted bid proposals are excepted under
section 552.136 of the Govenunent Code, which provides:

(a) ill this section, "access device" means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means ofaccount access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing ofvalue; or

(2) initiate a transfer of flmds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision ofthis chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a govemmental body is confidential.

Gov't Code § 552.136. We conclude the insurance policy numbers we have marked
constitute access device numbers for purposes of section 552.136. Thus, the department
must withhold the marked insurance policy numbers in the submitted bid proposals lmder
section 552.136 of the Govenunent Code.

You and Cenikor contend some of the remammg information is excepted under
section 552.137 ofthe Goyemment Code, which excepts £i'om disclosure "an e-mail address
.of a member of the public that is provided for the purpose ofcommunicating electronically
with a govemmental body," unless the member of the public consents to its release or the
e-mail address is ofa type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137(c)(2) states an e-mail address "provided to a gove111mental bodybya vendor
who seeks to contract with the govenunental body" is not excepted from public disclosure.
Id. § 552.137(c)(2). You claim the e-mail addresses in the remaining infonnation, and
Cenikor claims the e-mail addresses in its infonnation, are excepted tmder section 552.137.
hl tIns instance, however, the e-mail addresses at issue were provided to the department by
vendors who sought to contract with the department, and are, thus, specifically excluded by
section 552.137(c)(2). As such, the e-mail addresses at issue may not be withheld under
section 552.137 ofthe Govemment Code. Cenikor also asserts its board ofdirectors' cellular
telephone numbers and home addresses contained in its infonnation are confidential under
section 552,137. We note, however, that section 552.137 does not apply to telephone
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numbers or physical addresses. Thus, this information may not be withheld from Cenikor's
information under section 552.137 of the Government Code.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body's notice tmder section 552.305(d) to submit its reasons, ifany, as to why
information relating to that party should be withheld from public disclosure. See id.
§ 552.305(d)(2)(B). As of the date of this letter, we have received comments only from
Cenikor explaining why its infonnation at issue should not be released. Therefore, we have
no basis to conclude any of the remaining notified companies have protected proprietary
interests in their submitted information. See id. § 552.11 0; Open Records Decision Nos. 661
at 5-6 (1999) (to prevent disclosiIre ofcommercial or financial information, party must show
by specific factual evidence, not conclusory or generalized allegations, that release of
requested information would cause that party substantial competitive hann), 552 at 5 (1990)
(party must establish prima facie case that infonnation is trade secret), 542 at 3 (1990).
Accordingly, the department may not withhold these companies' proposals on the basis of
any proprietary interest they may have in them.

Cenikor claims the financial statements in its remaining infonnation are excepted under
section 552.110 ofthe Govemment Code. Section 552.110 protects the proprietary interests
ofprivate parties by excepting from disclosure two types ofinfonnation: (1) "[a] trade secret
obtained from a person and privileged or confidential by statute or judicial decision," and
(2) "commercial or financial infOlmation for which it is demonstrated based on specific
factual evidence that disclosure would cause substantial competitive harm to the person from
whom the information was obtained." See Gov't Code § 552.110(a)-(b).

Section 552.110(a) protects trade secrets obtained £i.-om a person and privileged or
confidential by statute orjudicial decision. Id. § 552.11 O(a). The Texas Supreme Court has
adopted the definition ofa "trade secret" from section 757 ofthe Restatement ofTorts, which
holds a "trade secret" to be

any fonnula, pattern, device or compilation of infoffilation which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a fonnula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattem'for a machine or other device, or a list of customers. It
differs from other secret infonnation in a business ... in that it is not simply
infonnation as to a single or ephemeral event in the conduct of the
business . . .. A trade secret is a process or device for continuou1? use in the
operation ofthe business. ... [It may] relate to the sale ofgoods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method ofbooldceeping or other office management.
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958). This office will accept a private person's claim for exception
as valid under section 552.11 O(a) if that person establishes a prima facie case for the
exception, and no one submits an argument that rebuts the claim as a matter of law. See
ORD 552 at 5. However, we cannot conclude section 552.110(a) is applicable unless it has
been shown the information meets the definition of a trade secret and the necessary factors
have been demonstrated to establish a trade secret claim.! Open Records Decision No. 402
(1983).

Section 552.11 O(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
ofthe information at issue. See ORD 661 at 5-6 (business enterprise must show by specific
factual evidence that release ofinfonnation would cause it substantial competitive harm).

Cenikor indicates its financial statements are protected as trade secret information under
section 552.110(a). Cenikor, however, has not provided any arguments explaining how its
financial statements meet the definition of a trade secret. Furthelmore, Cenikor has not
provided any arguments demonstrating the factors necessary to establish a trade secret claim.
Consequently, Cenikor has failed to demonstrate its financial statements are protected as a
trade secret. Accordingly, the department may not withhold Cenikor's financial statements
under section 552.110(a) of the Government Code.

Cenikor argues its financial statements are confidential commercial and financial
information, the release ofwhich would hann the company's future business dealings. Upon
review, we find Cenikorhas failed to provide specific factual evidence demonstrating release
ofthe financial statements would result in substantial competitive harm to the company. See
ORD 661 (for information to be withheld under commercial or financial information prong
of section 552.110, business must show by specific factual evidence that substantial
competitive injurywould result from releaseofparticular information at issue). Accordingly,

'The Restatement ofTorts lists the following six factors as indicia ofwhether info1TI1ation constitutes
a trade secret:

(1) the extent to which the infol111ation is known outside of [the company];
(2) the extent to which it is known by employees and others involved in [the company's]
business;
(3) the extent ofmeasmes taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount ofeffort or money expendedby [the company] in developing the information;
(6) the ease or difficulty with which the infolTIlation could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at
2 (1982), 255 at 2 (1980).
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we detennine Cenikor's financial statements may not be withheld under section 552.11 O(b)
of the Government Code.

III sUJ.TI1nary, the department.may withhold the submitted score sheets under section 552.1 04
of the Government Code, and must withhold the marked insurance policy l1lunbers under
section 552.136 ofthe Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

Tlus ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll fi:ee,
at (877) 673-6839. Questions concenung the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

~6.LU~
Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/dis

Ref: ID# 363618

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Charles Scherzer
Executive Director
The Turning Point, Inc.
'P.O. Box 771236
Houston, Texas 77215
(w/o enclosures)
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Mr. Bill Bailey
President/CEO
Cenikor Foundation, Inc.
7676 Hillmont Street, Suite 190
Houston, Texas 77040
(w/o enclosures)

Mr. Monty Mueller
Vice President & Regional Director
Phoenix Houses ofTexas, Inc.
2345 Reagan Street
Dallas, Texas 75219
(w/o enclosures)

Lt. Manual Fields
CEO
David & Ivory Ministries, Inc.
2640 Fountain View, Suite 120
Houston, Texas 77057 '
(w/o enclosures)

Ms. Paula Jones
Senior Vice President
Community Education Center
35 Fairfield Place
West Caldwell, New Jersey 07006
(w/o enclosures)

Andrea G. Bathwell, M.D.
CEO
Human Resources Development hlstitute, Inc.
222 South Jefferson Street
Chicago, Illinois 60661
(w/o enclosures)


