ATTORNEY
GREG ABBOTT

September-11;-2009-

Ms. Helen Valkavich

Assistant City Attorney

City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283-3966

OR2009-12866

Dear Ms. Valkavich:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 354890 (COSA File No. 09-0775).

The City of San Antonio (the ‘“city”) received a request for information relating to
administrative leave for certain city employees. You state that some of the requested
information either has been or will be released. You claim that other responsive information

is excepted from disclosure under sections 552.101 and 552.102 of the Government Code.

We have considered the exceptions you claim and reviewed the information you submitted.

We note that the city did not comply with section 552.301(e) of the Government Code in
requesting this decision. Section 552.301 prescribes procedures that a governmental body
must follow in asking this office to decide whether requested information is excepted from
public disclosure. See Gov’t Code § 552.301(a). Section 552.301(e) provides in part that
a governmental body must subimit a copy of the request for information to this office not later
than the fifteenth business day after the date of the governmental body’s receipt of the
request. Seeid. § 552.301(e)(1)(B). Section 552.302 ofthe Government Code provides that

if a governmental body failsto comply with section 552:301; the requested-information-is
presumed to be subject to required public disclosure and must be released, unless there is a
compelling reason to withhold any of the information. See id. § 552.302; City of Dallas v.
Abbott, 279 S.W.3d 806 (Tex. App.—2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ).
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You inform us that the city received the instant request for information on June 23, 2009;

therefore, the city’s fifteen-business-day deadline under section 552.301(e) was July 15. As
of the date of this decision, the city has not provided this office with a copy of the request.’
Thus, the city did not comply with section 552.301 in requesting this decision, and the
submitted. information is therefore presumed to be public under section 552.302. This
statutory presumption can generally be overcome when information is confidential by law
or third-party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325

———— —at27(1982). Because-your-claims-under-sections-552-101-and-552-102-of the-Government
- Code can provide compelling reasons for non-disclosure, we will address those exceptions.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Youraise section 552.101 in conjunction with common-law privacy, which
protects information that is highly intimate or embarrassing, such that its release would be
highly objectionable to a person of ordinary sensibilities, and of no legitimate public interest.
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-
law privacy encompasses the specific types of information that are held to be intimate or
embarrassing in Industrial Foundation. Seeid. at 683 (information relating to sexual assault,
pregnancy, mental or physical abuse in workplace, illegitimate children, psychiatric treatment
of mental disorders, attempted suicide, and injuries to sexual organs). This office has
determined that other types of information also are private under section 552.101. See

generally Open Records Decision No. 659 at 4-5 (1999) (summarizing information attorney -

general has held to be private). We also have recognized that public employees may have
a privacy interest in their drug test results. See Open Records Decision Nos. 594 (1991)
(suggesting identification of individual as having tested positive for use of illegal drug may

raise privacy issues), 455 at 5 (1987) (citing Shoemaker v. Handel, 619 F. Supp. 1089 -

(D.N.J. 1985), aff’d, 795 F.2d. 1136 (3rd Cir. 1986)).

Section 552.102 of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitite a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). Section 552.102(a) is applicable to
information relating to public officials and employees. The privacy analysis under
section 552.102(a) is the same as the common-law privacy test under section 552.101 and
Industrial Foundation. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652
S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.) (addressing statutory
predecessor to Gov’t Code § 552.102). Accordingly, we will determine whether any of the
submitted information is protected by common-law privacy under section 552.101.

In this insténce, the information af 1SSUe CONCEIns CUITent or former city employees. As this
office has frequently stated, information conceming public employees and public
employment is generally a matter of legitimate public interest. See, e.g., Open Records

'Our description of the request is based on other information the city provided in requesting this
decision. .
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Decision Nos. 562 at 10 (1990) (personnel file information does not involve most intimate
“aspects of human affairs but touches on matters of legitimate public concern), 473 at 3
(1987) (fact that public employee received less than perfect or even very bad evaluation not
private), 470 at 4 (1987) (job performance does not generally constitute public employee’s
private affairs), 444 at 3 (1986) (public has obvious interest in information concerning
qualifications and performance of governmental employees), 405 at 2 (1983) (manner in
which public employee’s job was performed cannot be said to be of minimal public

You contend that the submitted records contain private information. On review, however,
we find that the information at issue is related to matters of legitimate public interest. We
therefore conclude that the city may not withhold any of the submitted information under
section 552.101 of the Government Code in conjunction with common-law privacy.

. We note that section 552.130 of the Government Code is applicable to some of the
information at issue.? This section excepts from disclosure information relating to a motor
vehicle operator’s or driver’s license or permit issued by an agency of this state. See Gov’t
Code § 552.130(a)(1). The city must withhold the Texas driver’s license information we
have marked under section’552.130. Therest of the submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Aftorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey General, toll free, at (888) 672-6787.

St cerely,

nes W. Morris, 11T
Assistant Attorney General

Open Records Division

TWM/ce

*Unlike other exceptions to disclosure under the Act, this office will raise section 552.130 on behalf
of a governmental body, as this exception is mandatory and may not be waived. See Gov’t Code
§§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).
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Ref: ID# 354890
Enc: Submittéd documents

c: Requestor
(w/o enclosures)




