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Dear-Mr. Swope:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 355012 (C.A. File No. 09GENl042).

The Harris County Sheriff's Office (the "sheriff') received a request for several categories
of information pertaining to an incident involving the requestor's client. You claim that the
submitted information is excepted fromdisclosure under section 552.103 ofthe Government
Code. We have considered the exception you claim and reviewed the submitted
information.1 We have also considered comments submitted by the requestor. See Gov't
Code § 552.304 (providing that interested party may submit comments stating why
information should or should not be released).

Initially, we note section 552.022 of the Government Code is applicable to some of the
submitted information. Section 552.022(a)(l) provides for required public disclosure of"a
completed report, audit, evaluation, or investigation made of, for, or by a governmental
body[,]" unless the information is expressly confidential under other law or excepted from
disclosure under section 552.108 of the Government Code. Id. § 552.022(a)(l). In this

ITo the extent any additional responsive infonnation existed on the date the sheriff received this
request, we assume you have released it. Ifyou have not released any such records, you must do so at this time.
See Gov't Code §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (if governmental body
concludes that no exceptions apply to requested infonnation, it must release infonnation as soon as possible).
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instance, the s~bmittedinformation includes completed reports, which we have marked, that
are subject to section 552.022(a)(1 ). You claim this information is excepted from disclosure
under section 552.1 03 ofthe Government Code. However, section 552.103 is a discretionary
exception to disclosure that protects the governmental body's interests and is therefore not
"other law" that makes information expressly confidential for purposes ofsection 552.022(a).
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.-Dallas
1999, no pet.) (governmental body may waive section 552.103); see also Open Records

-- --- -- --Decisioi1NO.-605 aCTn~S-(200-0TCdiscretiol1aTjexcepfions generaIly):--Consequenfly;!he--------------

sheriff may not withhold the completed reports under section 552.103 of the Government
Code and theymust be released.

Section 552.101 ofthe Government Code excepts from disclosUre "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision."2 Go,v't
Code § 552.101. Section 552.101 encompasses information that other statutes make
confidential. We note that the submitted information includes medical records, which are
confidential under the Medical Practice Act (the "MPA"), subtitle B of title 3 of the
Occupations Code. See Occ. Code § 151.001. Section 159.002 ofthe MPAprovides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who rece.ives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the ­
authorized purposes for which the information was first obtained.

1d. § 159.002(b)-(c). This office has determined that in governing access to a specific subset
of information, the MPA prevails over the more general provisions of the Act. See Open
Records Decision No. 598 (1991). Medical records must be released on receipt of signed,
written consent; provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of medical
records must be consistent with the purposes for which the governmental body obtained the
records. See id § 159.002(c); Open Records Decision No. 565 at 7(1990). We have marked
the medical reGords that are confidential under the MPA. The sheriff may only release that

____ n~...iD_iormationjn~.fcordanc~withthe MPA. See Open Records Decisio~No. 598 (1991)--,__~ _

2The Office of the Attorney General will raise a mandatory exception like section 552.101 on behalf
ofagovemmental,body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),
480 (1987), 470 (1987).
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The submitted documents also include dental records, the public availability of which is
governed by chapter 258 ofthe Occupations Code. Section 258.1 02 ofthe Occupations Code
provides as follows:

(a) The following information is privileged and may not be disclosed except
as provided by this article:

.--- --. -- ----------- -----~{TraconummicafionDetweena deilfisfanent palienrtlia:frela:festoa------------------­
professional service provided by the dentist; and

(2) a dental record.

(b) The privilege described by this section applies regardless of when the
patient received the professional service from the dentist.

Occ. Code § 258.102. A "dental record" means dental information about a patient that is
created or maintained by a dentist and relates to the history or treatment of the patient.
See id. § 258.101(1). Information that is privileged under chapter 258 of the Occupations
Code may be disclosed only under certain specified circumstances. See id. § 258.1 04
(consent to disOlosure); see also id. §§ 258.105, .106, .107 (exceptions to privilege). The
written consentfor the release ofprivileged information required under section 258.104 must
specify (1) theiinformation covered by the release, (2) the person to whom the informatIon
is to be releaseq, and (3) the purpose for the release. See id. § 258.104(c). A person who
receives infonnation that is privileged under section 258.102 of the Occupations Code may
disclose that information to another person only to the extent that disclosure is consistent
with the purpbse for which the information was obtained. See id. § 258.108. We have
marked the dental records that are privileged under section 258.102 ofthe Occupations Code
and may only be released in accordance with chapter 258 of the Occupations Code.

The submitted.documents also include mental health records that are confidential under
section 611.002 of the Health and Safety Code. That section provides in part:

(a) Communications between a patient and a professional, and records ofthe
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
____________PI_o~!de~b.y._§ecti0!1~U.004 or 61L0045. . ~ _

Health & Safety Code § 611.002(a)-(b); see also id. § 611.001 (defining "patient" and
"professional'~). Sections 611.004 and 611.0045 of the Health and Safety Code provide for
access to information that is made confidential by section 611.002 only by certain
individuals. See id. §§ 611.004,611.0045; Open Records Decision No. 565 (1990). We
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have marked the mental health records that the sheriffmust withhold under section 611.002,
unless the requestor is authorized to obtain that information under sections 611.004
and 611:0045.

We next note that the remaining submitted information contains the fingerprints of the
requestor's client. Chapter 560 ofthe Government Code provides that a governmental body
may not release fingerprint information except in certain limited circumstances. See Gov't ,

- - - - - ---Cooe-§f-560:001- -Caefining "lJiometric--identtfie-r"- -t()-im~lmte-fing--e-rp'rints)~--S60-~O(J2-------- --------
(prescribing manner in which biometric identifiers must be maintained and circumstances
iIi which they can be released), 560.003 (biometric identifiers in possession ofgovernmental
body exempt from disclosure under the Act). The submitted fingerprints would normally be
confidential under section 560.003. In this instance, however, the requestor is the attorney
for the individual to whom the submitted fingerprints pertain. Consequently, we find that
the requestor has a right ofaccess to the submitted fingerprints under section 560.002(1 )(A)
ofthe Government Code. See id. § 560.002(1)(A) (individual whose biometric identifier is
at issue may consent to its release). Therefore, the sheriff must release to the requestor the
fingerprint information that we have marked.

We now address your argument Ullder section 552.103 of the Government Code for the
remaining information. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state ora political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person1s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or~an

officer ,or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code §552.103(a), (c). A governmental body has the burden of providing J;elevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is

--- -- - ---pending orreasonably anticipated on the date thegovernmentalbody receives tne requestfor-~----~
information, and (2) the information at ,issue is related to that litigation. See Thomas v.
Cornyn,'71 S.W.3d 473, 487 (Tex. App.-Austin2002, no pet.); Univ. ofTex. Law Sch. v.
Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v.
Houston Post Co" 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd
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n.r.e.); Open Records Decision No.551 at 4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.1 03 (a). ORD 551 at 4.

You state, and provide documentation showing, that the sheriff is party to a lawsuit styled
Jeanna Marie Greer v. Harris County, et aI, Civil Action No. 4:09-cv-00480, filed in the
United States District Court for the Southern District of Texas, Houston Division that vyas I

________________fil_e~_£r~~=_.to 't~e__s~~=if~~_.=~_~:~?~_o~2~e_~~~~~~~~~r_in~~~mati?n. Thus, based on yo.ur I

- representatIOns ana our reVIew, we fina that lItIgatIOn was p-endlng-on-tlre-date-the-slrenff----------------
received the request for information. Furthermore, upon review, we conclude that the
information that you seek to withhold under section 552.103 is related to the pending
litigation. See ORD 551 at 5 (attorney general will determine whether governmental body
has reasonably established that information at issue is related to litigation). Accordingly, we
find that section 552.103 is generally applicable to the information at issue.

We note, however, that the opposing party in the pending litigation has seen or had access
to the some of the information at issue. The purpose of section 552.103 is to enable a
governmental body to protect its position in litigation by forcing parties to obtain information
relating to liti.gation through discovery procedures. See ORD 551 at 4-5. Thus, if the
opposing party has seen or had access to information relating to litigation, through discovery
or otherwise, then there is no interest in withholding such information from public disclosure
under section 552.103. See Open Records DecisionNos. 349 (1982), 320 (1982). Therefore,
to the extent that the opposing party in the pending litigation has seen or had access to any
portion of the remaining information, such information is not protected by section 552.103
and may not be withheld on that basis. We note that the applicability ofsectionS52.103 ends
once the related litigation concludes. See Attorney General Opinion MW-575 (1982); Open
Records'Decision No. 350 (1982).

In summary, the sheriff must release the information we have marked under
section 552.022(a)(1) of the Government Code and the marked fingerpIint information
pursuant to section 560.002(1)(A) of the Government Code.3 The sheriffmay only disclose
the marked medical records in accordance with theMPA. The dental records may only be
released in accordance with chapter 258 ofthe Occupations Code. The mental health records
we have,marked must be withheld under section 611.002, unless the requestor is authorized
to obtain that information under sections 611.004 and 611.0045. To the extent the opposing
party in the pending litigation has not seen or had access to the remaining information at
issue, the sheriff may withhold it under section 552.103 of the Government Code. To the
extent the opposing party has seen or had access to the information, it must be released:

3We note that the information being released contains confidential information to which the requestor
has a right ofaccess. Therefore, ifthe sheriffreceives anotherrequest for this same information fi'om a different
requestor, then th;~ sheriff should again seek a decision from this office.
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This letter rulin.g is limited to the particular information at issue in this request and limited
to the fa.cts as· presented to us; therefore, this ruling must not be relied upon as a previous
determination·,regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,

------ -----<Jr--c-all··the--effice- ·or-the--ALtorney-General-'-s-0pen-<;3-overnment-Hotline;--to-H-free;----- ---~--------i
at (877) 673-6839. - Questions concerning the allowable charges ·for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

D· < /A{fj.:.A·tO~,T?JlA (f(SVv (J uti

Paige Savoie ,
Assistant Attorney General
Open Records Division

PS/eeg

Ref: ID# 355012

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


