
ATTORNEY GENERAL OF TEXAS

G REG A. B BOT T

September 15,2009

Mr. Warren Ernst
Chief of General Counsel Division
City of Dallas
1500 Marilla Street, Room 7DN
Dallas, Texas 75201

OR2009-13025

Dear Mr. Ernst:

You ask whether certain information is subject to required public disclosure under the
'Public Iriformation Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 355549.

The City of Dallas (the "city") received a request for the final investigative report and the
entire file related to a complaint filed by the requestor against the city's Fair Housing Office.
You state you will release some' information to the requestor. You claim some of the
submitted information is excepted from disclosure under sections 552.101, 552.107,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted repre~entative sample of information. 1

'

Initially, we note that the submitted information is subject to section 552.022 of the
Government Code. Section 552.022 provides that:

1We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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the following categories of information are public information and not
excepted from required disclosure under thischapter unless they are ,expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, Of by a governmental body, except as provided by
Section 552.108.

Gov't Code § 552.022(a)(1). In this instance, the submitted information consists of a
completed investigation made by and for the city. The city must release the completed
investigation under section 552.022(a)(1) ofthe Government Code unless it is excepted from
disclosure under section 552.108 of the Government Code or is expressly confidential under
other law. Section 552.107 of the Government Code is a discretionary exception that
protects a governmental body's interests and may be waived. As such, it is not other law that
makes information confidential for purposes ofsection 552.022. See Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), f576 at 10-11 (2002)
(attorney-client privilege under section 552.107 may be waived). Therefore, none of the
submitted information may be withheld on the basis of section 552.107. However, the
attorney-client privilege, which you raise for a portion of the submitted information, is also
found in Rule 503 of the Texas Rules of Evidence. The Texas Supreme Court held that
"[t]he Texas Rules of Civil Procedure and Texas Rules of Evidence are 'other law' within
the meaning of section 552.022." See In re City ofGeorgetown, 53 S.W.3d 328 (Tex. 2001);
see also ORD 676. Accordingly, we will consider your assertion of this privilege under
Rule 503 with respect to the information at issue. In addition, because sections 552.101
and 552.137 of the Government Code constitute other law for the purposes of
section 552.022, we will consider your arguments under sections 552.101 and 552.137.

Rule 503 of the Texas Rules 9f Evidepce encompasses the attorney-client privilege and
provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the
client's lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative of the client, or the client's
lawyer or a representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concerning a matter of common interest therein;
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(D) between representatives of the client or between the client and a
representative of the client; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EVID. 503(b)(1). A communication is "confidential" if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged
information from disclosure under rule 503, a governmental body must: (1) show the
document is a communication transmittedbetween privileged parties or reveals a confidential
communication; (2) identify the parties involved in the communication; and (3) show the
communication is confidential by explaining it was not intended to be disclosed to third
persons and it was made in furtherance of the rendition of professional legal services to the
client. Upon a demonstration of all three factors, the information is privileged and
confidential under rule 503, provided the client has not waived the privilege or the document
does not fall within the purview of the exceptions to the privilege enumerated in rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th
Dist.] 1993, no writ).

You state the information you have marked consists of a communication between city
attorneys and city personnel. .You indicate the communication was made for the purpose of
facilitating the rendition of professional legal services to the city. You also indicate the
communication was made in confidence, and that confidentiality has been maintained. Based
on your representations and our review, we agree that the information you have marked
constitutes a privileged attorney-client communication. Therefore, the city may withhold the
information you have marked under Texas Rule of Evidence 503.

Next, you raise section 552.101 of the Government Code for some of the remaining
information. Section 552.101 excepts from disclosure "information considered to be
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code
§ 552.101. This section encompasses common-law privacy, which protects information if
it (1) contains highly intimate or embarrassing facts, the publication of which would be
highly objectionable to a reasonable person, and (2) is not oflegitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). The type of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. This office has found that the
following types of information are excepted from required public disclosure under
common-law privacy: some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
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severe emotional andjob-relatedstress), 455 (1987) (prescription drugs, illnesses, operations,
and physical handicaps), 545 (1990); and personal financial information not relating to a
financial transaction between an individual and a governmental body, See Open Records
Decision Nos. 545, 523 (1989) (individuals's mortgage payments, assets, bills, and credit
history). We have marked portions of the remaining information that are confidential under
common-law privacy. Accordingly, the information we have marked mustbe withheld under
section 552.101 of the Government Code. However, you have not demonstrated how any
ofthe remaining information at issue is highly intimate or embarrassing and not oflegitimate
public interest. Therefore, the city may not withhold any portion of the remaining
information under section 552.101 in conjunction with common-law privacy.

Section 552.137 of the Government Code states that "an e-mail address of a member of the
public that is provideq. for the purpose ofcommunicating electronically with a governmental
body is confidential and not subject to disclosure under [the Act]," unless the owner ofthe
e-mail address has affirmatively consented to its public disclosure. Gov't Code
§ 552.137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See Act of May 15,2001, 77th Leg., R.S., ch. 356; § 1,2001
Tex. Gen. Laws 651, 651-52, amended by Act of May 27, 2009, 81st Leg., RS.,
ch. 962, § 7, 2009 Tex. Sess. Law Servo 2555, 2557 (Vernon) (to be codified as an
amendment to Gov't Code § 552. 137(c)). Upon review, we agree the city must withhold the
e-mail addresses you have marked under section 552.137 of the Government Code, unless
the owner of an e-mail address has affirmatively consented to its public disclosure.

In summary, the city may withhold the information you have marked under Texas Rule of
Evidence 503. The city must withhold the information we have· marked under
section 552.101 ofthe Government Code in conjunction with common-law privacy. The city
must also withhold the information you have marked pursuant to section 552.137 of the
Government Code. The remaining information must be released to the requestor.2

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call .the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

2We note that because some of the information being released may be confidential with respect to the
general public, the city should again seek a decision from this office should the city receive another request for
this information from a different requestor.
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

~~
Amy L.S. Shipp
Assistant Attorney General
Open Records Division

ALS/rl

Ref: ID# 355549

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


