ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 15, 2009

Mr. Jason Day

City Attorney

City of Royse City

P.0O. Box 638

Royse City, Texas 75189

OR2009-13034

Dear Mr. Day:

You ask whether certain information is subject to required 'public dislclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 355816 (Royse City ID# RCCA09-0057).

The City of Royse City (the “city”’) received a request for the requestor’s application for the
- position of police officer and the psychological evaluation associated with that application.
You claim that the submitted information is excepted from disclosure under section 552.101
of the Government Code. We have considered the exception you claim and reviewed the
submitted information. :

Initially, we note you have not submitted the requestor’s application for the position of police
officer. To the extent this information existed on the date the city received this request, we
assume you have released it. If you have not released any such information, you must do so
at this time. See Gov’t Code §§ 52.301(a), .302; see also Open Records Decision No. 664
(2000) (if governmental body concludes that no exceptions apply to requested 1nformat10n
it must release information as soon as possible).

Section 552.101 of the Government-Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as section 1701.306 of the Occupations Code. Under section 1701.306, L-2
Declaration of Medical Condition and L-3 Declaration of Psychological and Emotional
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Health forms required by the Texas Commission on Law Enforcement Officer Standards and
Education (“TCLEOSE”) are confidential. Section 1701.306 provides: .

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) alicensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace of drug dependency or illegal
drug use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection () and shall maintain a copy of the report

- on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Upon review, we find the information at issue does not
consist of an L-2 or L-3 form. Therefore, section 1701.306 of the Occupations Code is
inapplicable to the submitted information and the city may not withhold it under
section 552.101 on that basis.

Section 552.101 also encompasses section 611.002(a) of the Health and Safety Code, which
provides “[c]Jommunications between a patient and a professional, and records of the identity,
diagnosis, evaluation, or treatment of a patient that are created or maintained by a
professional, are confidential.” Health & Safety Code § 611.002(a). Section 611.001 defines
a “professional” as (1) a person authorized to practice medicine, (2) a person licensed or
certified by the state to diagnose, evaluate or treat mental or emotional conditions or
disorders, or (3) a person the patient reasonably believes is authorized, licensed, or certified.
See id. § 611.001(2). Sections 611.004 and 611.0045 provide for access to mental health
records only by certain individuals. See Open Records Decision No. 565 (1990). These
sections permit disclosure of mental health records to a patient, a person authorized to act on
the patient’s behalf, or a person who has the written consent of the patient. Health & Safety
Code §§ 611.004, .0045. Upon review, we find the submitted information is generally
confidential under section 611.002 of the Health and Safety Code. However, as the person
whose mental health record is at issue, the requestor may have a right of access to this
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information. See id. Thus, the city may only release the submitted mental health record in
accordance with sections 611.004 and 611.0045 of the Health and Safety Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as preserited to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Matt Entsminger

Assistant Attorney General
Open Records DiVision
MRE/dls

Ref: ID# 355816

Enc. Submitted documents

c: Requestor
(w/o enclosures)




