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Ms. Cary Grace

Assistant City Attorney
City of Austin

P.O. Box 1088

Austin, Texas 78767-8828

OR2009-13070 .

Dear Ms. Grace:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 355622. -

The City of Austin (the “city”) received a request for all contracts or leases for the south
terminal at the city airport since January 1, 2000. You inform us that the city is releasing
some of the requested information. Although the city takes no position on the public
availability of the submitted information, you state that it may contain proprietary
information subject to exception under the Act. Accordingly, you state, and provide
documentation showing, that the city notified the interested third parties of the request for
information and of their right to submit arguments to this office as to why the submitted
information should not be released.! See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). We have received comments from Miami and Brazos, and have

reviewed the submitted arguments and information.

'The third parties are: Aeroenlaces Nacionales; WFS-PTS, LLC; Aerovias De Mexico; Aeroenlaces
Nacionales, S.A. de C.V.; The Hertz Corporation; Avis Rent a Car; Enterprise Rent a Car; Platinum Processing
Services; International RAM Associates; Duty Free Americas, Longhorn LLC; Robbins Parking Texas, LP;
Miami Air International, Inc. (¢“Miami”); and Brazos Concessions, Co./ Salt Lick Joint Venture (“Brazos”).
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Initially, we ndte that Brazos seeks to withhold “Paragraph 7 of the [c]ontract.” However,
upon review of the submitted documents, this information was not submitted by the city to
this office for our review. Because such information was not submitted by the governmerital
body, this ruling does not address that information and is limited to the information
submitted as responsive by the city. See Gov’t Code § 552.301(e)(1)(D) (governmental body
requesting decision from Attorney General must submit copy of specific information
requested). As we are ‘able to make this determination, we need not address Brazos

We note that an interested third party is allowed ten business days after the date of its receipt
of the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as-
to why requested information relating to that party should be withheld from disclosure. See
id. § 552.305(d)(2)(B). As of the date of this letter, only Miami and Brazos have submitted
comments to this office regarding how the release of their submitted information will affect
their proprietary interests.” Thus, we have no basis to conclude that the release of any portion
of the remaining third parties’ submitted information would implicate their proprietary -
interests. See, e.g., Open Records Decision Nos. 661 at 5-6 (1999) (stating that business
enterprise that claims exception for commercial or financial information under
section 552.110(b) must show by specific factual evidence that release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade secret). Accordingly, the city may
not withhold any portion of the submitted information on the basis of any proprietary interest
the third parties who did not submit comments to this office may have in the information.

We understand Miami to assert that portions of'its submitted information are excepted under
section 552.110 of the Government Code. Section 552.110 protects: (1) trade secrets, and

(2) commercial or financial information, the disclosure of which would cause substantial

competitive harm to the person from whom the information was obtained. Gov’t Code
§ 552.110(a), (b). Section 552.110(a) protects the proprietary interests of private parties by -
excepting from disclosure trade secrets obtained from a person and privileged or confidential
by statute or JudlCIal decision. See id. § 552.110(a). A “trade secret” :

may consist of any formula, pattern, device or compilation of information
which is used in one’s business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of

_ customiers. It-differs from other secret information in a business in that itis

2Althoug"h Avis notified this office that it objects to the release of its information, we have received
no arguments in support of Avis’ objections to disclosure. See Gov’t Code. § 552.301(e)(1)(A) (providing that
written comments must be submitted stating reasons why exceptions to disclosure apply).
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not simply information as to single or ephemeral events in the conduct of the
business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees . ... A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
~ rebates:or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978). ’

There are six factors to be assessed in determining whether information qualifies as a trade
secret:

(1). the extent to which the information is known outside of [the company’s]
business;

| (2) the extent to which it is known by employees and others involved in [the
company ’s] business;

(3) the extent of measures taken by [the company] to guard the secrecy of the
information;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] in developing
this inf()rmation' and

(6) the ease or difficulty with Wthh the information could be properly
acquired or duplicated by others. :

RESTATEMENT‘OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that information subject to the Act is excepted as a trade secret if a prima facie case
for exemption is made and no argument is submitted that rebuts the claim as a matter of law.
Open Records Decision No. 552 at 2 (1990). However, we cannot conclude that
section 552.110(a) is apphcable unless it has been shown that the information meets the

definition of a trade secret and the necessary factors have been demonstrated to establish a -

trade secret claim. Open Records Decision No. 402 (1983).
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Section 552.110(b) protects “[c]lommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id. § 552.110(b); see also ORD 661 at 5-6.

~ After fe\'/i’efzvir‘ig the submitted information and the arguments, we defermine that Miami has

failed to demonstrate that any portion of the submitted information meets the definition of -
a trade secret, nor has it demonstrated the necessary factors to establish a trade secret claim
for this information. We note that pricing information pertaining to a particular contract is
generally not a trade secret because it is “simply information as to single or ephemeral events
in the conduct of business,” rather than *“a process or device for continuous use in the
operation of the business.” See RESTATEMENT OF TORTS § 757 cmt. b (1939); Huffines, 314
S.W.2d at 776; Open Records Decision Nos. 319 at 3 (1982), 306 at 3 (1982). Accordingly,
no portion of the submitted information may be withheld under section 552.110(a).

In addition, we conclude that Miami has not made the specific factual or evidentiary showing
required by section 552.110(b) that release of the information at issue would cause them
substantial competitive harm. See ORD 661, 319 (statutory predecessor to section 552.110
generally not -;ipplicable to information relating to organization and personnel, market:
studies, professional references, qualifications and experience, and pricing). We note that
the pricing information of entities contracting with a governmental body, such as Miami, is
generally not excepted under section 552.110(b). This office considers the prices charged
in government contract awards to be a matter of strong public interest. See Open Records
Decision No. 514 (1988) (public has interest in knowing prices charged by government
contractors); see generally Freedom of Information Act Guide & Privacy Act Overview, 219
(2000) (federal cases applying analogous Freedom of Information Act reasoning that
disclosure of prices charged government is a cost of doing business with government).
Moreover, the terms of a contract with a governmental body are generally not excepted from
public disclosure. See Gov’t Code § 552.022(a)(3) (contract involving receipt or expenditure
of public funds expressly made public); Open Records Decision No. 541 at 8 (1990) (public
has interest in knowing terms of contract with state agency). We, therefore, conclude that
the city may not withhold any of the information at issue under section 552.110(b).

We note the remaining submitted information contains bank account numbers.
Section 552.136 states that “[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
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marntamed by or for a governmental body is confidential.””® Gov’t Code § 552.136(b).
Accordingly, the city must withhold the information we have marked under section 552.136
of the Govern_ment Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determrnatlon regardrng any other 1nformatron or any other crrcurnstances

This ruling triggers important deadlines regarding the rights and responsibilities of the .
governmental body and of the requestor. For more information concerning those rights and
responsibilities; please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Ofﬁce of
the Attorney General toll free, at (888) 672-6787.

Sincerely,

Paige Savoie
Assistant Attorney General
Open Records Division

PS/eeg
Ref: ID# 355622
Enc. Submitted documents

cc: Reques;tor
(w/o enclosures)

Mr. Scott R. Dishman

International RAM Associates

11044 Research Boulevard, Suite D-200
Austin, Texas 78759

(w/o enclosures)

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Mr. Bruce Roseman

Platinum Processing Services, Inc.
1106 Clayton Lane, Suite 105 E
Austin, Texas 78723

(w/o enclosures)

Mr. Tim McClosky

" Duty Free Americas, Longhorn, LLC

6100 Hollywood Boulevard, 7* Floor
Hollywood, Florida 33024 '
(w/o enclosures)

Mr. Matt Adey

Robbins Parking Texas, LP
719 Olive Street

Dallas; Texas 75201

(w/o enclosures)

Mr. Howard Zaroff

Enterprise Rent A Car Company of Texas
4210 South Congress Avenue

Austin, Texas 78745

(w/o enclosures)

Mr. Robert Bouta

Avis Rent A Car System, LLC
6 Sylvan Way
Persippany, New Jersey 07054
(w/o enclosures) '

Mzr. Simon Ellis
The Hertz Corporation
225 Brae Boulevard

. Park Ridge, New Jersey 07656

(w/o enclosures)

Mr. Terry Mahlum 1
Brazos Concessions, Co. - Salt Lick Joint Venture

40 Fountain Plaza _
Buffalo, New York 14202
(w/o enclosures)
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Ms. Kimberly W. Sayoc

Corporate Counsel

Delaware North Companies Travel Hospltahty Services
40 Fountain Plaza

Buffalo, New York 14202-2285

(w/o enclosures) ‘

Mr Kurt Kamrad ~
Miami Air International, Inc.
5000 NW 36 Street, Suite 307
Miami, Florida 33122

(w/o enclosures)

Mr. Juan T. O’Naghten
General Counsel

Miami Air International

P.O. Box 660880 ,
Miami, Florida 33266-0880
(w/o enclosures)

Mr. Michel Patout

WES-PTS, LLC

1925 West John Carpenter Freeway, Suite 450
Irving, Texas 75063

- (w/o enclosures)

Mr. Michael B. Szucs

Aeroenlaces Macionales, S.A. de C.V.
Carretera Miguel Aleman Km. 24
Terminal C, Colonia Aeropuerto Internacional Mariano Escobedo
Apodaca, Nuevo Ledén, México

(w/o enclosures)

J

Mr. Antonio Ruiz

Aerovias De Mexico S.A. de C.V.

Paseo de la Reforma 445, Piso 9 Cuauhtermoc
Meéxico, D.F., México

f

(wlo enc_losures)
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Mr. Donald Rodgers

Aeroelaces Nacionales

Aeropuerto de Monterrey, Terminal C, Zona de Carga
Carretera Miguel Aleman Km. 24 C.P. 66600
Apodaca, Nuevo.Ledn, México

(w/o enclosures)




