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Public Infonnation Coordinator
Office of General Counsel
The University of Texas System
201 West Seventh Street
Austin, Texas 78701~2902

0R2009-13229

Dear Ms. Chatterjee:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 355989.

The University of Texas at Tyler (the '\miversity") received a request for infonnation
pertaining to the non-renewal ofa specified individual's contract and any e-mails, letters, or
other documents pertaining to the perfonnance evaluations ofthis individual. You state that
you are releasing some of the requested infonnation. You also state that the university has
redacted infonnationpursuant to the FamilyEducational Rights and PrivacyAct ("FERPA"),
section 1232g of title 20 of the United States Code. l You claim that the submitted
information is excepted from disclosure under
sections 552.101, 552.103, 552.107, 552.111, 552.117, and 552.137 of the Govel11l11ent

1 The United States-Department of Education Family Policy-Compliance Office (the "DOE")-has ­
informed this office that FERPA does notpennit state and local educational authorities to disclose to tills office,
without parental consent, unredacted, personally identifiable information contained in education records for tile
purpose of our review in the open records lUling process lU1der the Act. The DOE has detennined that FERPA
deternllnations must be made by the educational authority in possession of tile education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General's website:
http://www.oag.state.tx..us/open/20060725usdoe.pdf.
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Code.2 We have considered the. exceptions you claim and reviewed the submitted
infonnation.

Initially, we note that you have marked some of the submitted infol111ation, which was
created after the date ofthe request, as not responsive. We agree that this information, and
the additional infonnation we have marked, is not responsive to the instant request for
information. This ruling does not address the public availability of any infonnation that is

.. --110rrespol1sivetothe-request and the lUliversity-is notrequired--to-releasethat-infonnation.------ .-------

Next, we address your Claim under section 552.103 of the Govel11ment Code, as it is
potentially the most encompassing ofthe exceptions you claim. Section 552.103 provides
in relevant part as follows:

(a) Infonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a paliy or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, IS or may be a paliy.

(c) Information relating to litigation involving a govel11mental body or an
officer or employee of a govel11mental body is excepted' from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation. .

Gov't Code § 552.103(a), (c). The purpose of section 552.103 is to enable a govemmental
body to protect its position in litigation by forcing parties to obtain infonnation relating to
litigation through discovery procedures. See Open Records Decision 551 at 4-5 (1990). A
govel11mental body has the burden of providing releVallt facts and documents to show that
the section 552.1 03(a) exception is applicable in a paliicular situation. The test for meeting
this burden is a showing that (1) litigation was pending or reasonably anticipated on the date
that the govenlmental body received the request for infonnation, alld (2) the infol111ation at
issue is related to that litigation. Thomas v. Cornyn, 71 S.W.3d 473, 487 (Tex. App.-.

2Although the university raises section 552.101 ofthe Govennnent Code in conjunction with Rule 503
of the Texas Rules ofEvidence and mle 192.5 ofthe Texas Rules ofCivil-Procedme, this office has concluded
that section 552.101 does not encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2
(2002), 575 at 2 (1990Y. Thus, we will not address the lUliversity's claim that portions of the submitted
information are confidential under section 552.101 in conjlUlction with either of these rules. We note that the
proper exceptions to raise when asserting the attomey-client privilege and the attomey work product privilege
in tIns instance are sections 552.107 and 552.111 of the Govenm1ent Code, respectively. See Open Records
Decision Nos. 677 (2002), 676 at 6.
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Austin 2002, no pet.); Univ. ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212
(Tex., App.-Houston [1st Dist.] 1984, writ refd n.r.e.); ORD 551 at 4. A govel11mental
body must meet both prongs of this test for information to be excepted under
section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
---office "concrete evidence showing thatthe claim that litigation may-ensue is morethan mere-- -- .-- . _

conjecture." Open Records Decision No. 452 at 4 (1986). Concrete evidence to suppOli a
claim that litigation is reasonably anticipated may include, for example, the governmental
body's receipt of a letter containing a specific threat to sue the govennnental body from an
attorney for a potential opposing party.3 Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must b'e "realistically contemplated"). On
the other hand, this office has detennined that ifan individual publicly tln'eatens to bring suit
against a govennnental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982).

You assert that after the university chose notto renew the contract ofthe employee at issue,
the employee made public remarks that lead. the 1miversity to believe that litigation is
innninent. You further state that given the tenor ofthe remarks, "the [11]niversity has reason
to anticipate that it will be sued by [the eluployee] for alleged gender discrimination and
retaliation." However, you have not provided any information demonstrating that the fonner
employee has taken any concrete steps toward litigation. See ORD 331. Therefore, we find
that the university has failed to meet its burden under section 552.103. Accordingly, the
university may not withhold any ofthe submitted information under section 552.103 ofthe
Govenmlent Code.

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects infonnation that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not oflegitimate
concel11 to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685
(Tex. 1976). The types ofinfonnation considered intiinate and embarrassing by the Texas
Supreme COUli in Industrial Foundation included infonnation relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric

3Among other examples, this office has concluded that litigation was reasonably anticipated where the
opposing party took the following objective steps toward litigation: (1) filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); (2) hired an attomey who
made a demand for disputed payments and threatened to sue ifthe payments were not made promptly, see Open
Records Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired an attomey, see
Open Records Decision No. 288 (1981).
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treatment of mental disorders,attempted suicide, and injuries to sexual organs. Id. at 683.
In addition, this office has found that some kinds of medical infonnation or infonnation
indicating disabilities or specific illnesses is protected by common-law privacy: See Open
Records DecisionNos. 470 (1987) (illness from severe emotional andjob-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps). Upon review, we
conclude that the infonnation you have marked is intimate or embanassing and of no
legitimate public interest. Thus, this infonnation must be withheld under section 552.101 of

- ------the Govennnent Code-inconjunctioll withcommon-lawprivacy.4 --- ----

Next, we address the university's claim under section 552.107 of the Govenunent Code.
Section 552.107(1) protects infonnation that comes within the attorney-client privilege.
When asserting the attorney-client privilege, a governmental body has the bmden of
providing the necessary facts to demonstrate the elements of the privilege in order to
withhold the infonnation at issue. See Open Records Decision No. 676 at 6-7 (2002). First,
a govenmlental body must demonstrate that the infonnation constitutes or docmnents a
conununication. Id. at 7. Second, the conununication must have been made "for the purpose
of facilitating the rendition ofprofessional legal services" to the client governmental body.
SeeTEX.R. EVID. 503(b)(1). The privilege does not applywhen an attorneyorrepresentative
is involved in some capacity other than that of providing or facilitating professional legal
services to the client govenunental body. See In re Tex. Farmers Ins. Exch., 990
S.W.2d 337, 340 (Tex. App.-.Texarkana 1999, orig. proceeding) (attorney-client privilege
does not apply if attorney acting in capacity other than that of attorney). Governmental
attorneys often act in capacities other than that of professional legal counsel, such as
administrators, investigators, or managers. Thus, the mere fact that a cOlmnunication
involves an attorney for the govenunent does not demonstrate this element. Third, the
privilege applies only to cOlmnunications between or among clients, client representatives,
lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1)(A),(E). Thus, a
govenmlental body must infonn tlus office ofthe identities and capacities ofthe individmils
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential cOlmnunication, id. 503(b)(1), meaning it was "not intended
to be disclosed to third persons other than those to whom disclosme is made in furtherance
ofthe rendition ofprofessional legal services to the client or those reasonably necessary for
the transmission of the cOlTIlTIlmication." Id. 503(a)(5). Whether a cOlnmlmication meets
tIus definition depends on the intent ofthe parties involved at the time the infonnation was
communicated. See Osbor-·ne v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no
writ). Moreover, because the client may elect to waive the privilege at any time, a
govenmlental body must explain that the confidentiality of a conummication has been
maintained. Section 552.107(1) generally excepts an entire communication that is

. demonstrated to be protected by the attorney-clientprivilege unless othe1wise waived by the
govenunental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire commU1ucation, including facts contained therein).

4 As our ruling is dispositive, we need not address your remaining argument for tItis information.
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The university seeks to withhold a pOliion of the submitted information under
section 552.107(1). You state that the infonnation at issue constitutes privileged
attorney-client conu11l11ucations that were made in cOlmection with the rendition of
professional legal services to the university. You have identified the paliies to the
conu11l111ications. You also state that the cOlllinunications were intended to be confidential,
mld you do not indicate that confidentiality has been waived. Based on your representations
and our review ofthe infonnation at issue, we find that the university has established that the

--------------infol'matienwe have marked consistsofprivilegedcQlTI111l111icatiQns. -Therefore, weconclude-- ----- -- -----­
that t11 e university may withhold the infornlation we have marked under section 552.107(1).

Section 552.111 excepts fi:om disclosure "an interagency or intraagency memormldllln or
letter that would not be available by law to a pmiy in litigation with the agency." This
section encompasses the attorney work product privilege fOll11d in mle 192.5 of the Texas
Rules of Civil Procedure. City ofGarland v. Dallas Morning News, 22 S.W.3d 351,360
(Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 defines work
product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a pmiy's representatives, including
the pmiy's attorneys, consultmlts, sureties, indellliutors, insurers, employees,
or agents; or

(2) a commlmication made in anticipation oflitigation or for trial between
a party and the party's representatives or among a party's representatives,
including the party's attomeys, consultants, sureties, indelllilitors, insurers,
employees or agents.

Tex. R. Civ. P. 192.5. A gove111l11ental body seeking to withhold infonnation ll11der this
exception bears the burden of demonstrating that the infol111ation was created or developed
for trial or in anticipation of litigation by or for a party or a pmiy's representative. Id.;
ORD 677 at 6-8. In order for this office to conclude that the infonnation was made or
developed in anticipation of litigation,we must be satisfied that

a) a reasonable person would have concluded fi:om the totality of the
circumstances sUlTounding _the investigation that there was a substantial
chance that litigation would ensue; and b) the 'paliy resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the infonnation] for the plll1Jose ofpreparing
for -suchlitigation.

Nat'l Tank Co. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of
litigation does not mean a statistical probability, but rather "that litigation is more than
merely an abstract possibility or unwalTanted fear." Id. at 204; ORD 677 at 7.
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Upon review, we find the university has not demonstrated that any ofthe infonnation it has
marked under this exception consists ofmaterial prepared or mental impressions developed
in anticipation oflitigation or for trial by a paliy or a representative of a paliy. Likewise, the
university has not sufficiently shown that the infonllation at issue consists of
communications made in anticipation of litigation or for trial between a party and a
representative of a party or among a paliy's representatives. See TEX. R. Cry. P. 192.5.
Therefore, we conclude the lU1iversity may not withhold any of the submitted infonnation

----- ---- ---on-thebasisoftheattol11ey-work-productprivilegeunder secti0n-552.1-11-oftheGovennnent- -------- -- ---- ­
Code.

Section 552.117(a)(1) ofthe Government Code excepts from disclosure the home address
and telephone number, social security munber, and family member infornlation ofa CUlTent
or fanner official or employee ofa govenmlental body who requests that the infonnation be
kept confidential under section 552.024 of the Govermnent Code. Gov't Code
§ 552. 117(a)(1). Whether a paliicular item of infOlmation is protected by
section 552.117(a)(1) must be detennined at the time ofthe governmental body's receipt of
the request for the infonnation. See Open Records Decision No. 530 at 5 (1989). Thus,
infornlation may be withheld under section 552.117(a)(1) only on behalf of a ClUTent or
fornler official or employee who made a request for confidentiality under section 552.024
prior to the date of the govennnental body's receipt of the request for the infonnation.· You
have marked an employee's personal infonnation lU1dersection 552.l17(a)(1), but have not
indicated whether the employee timely elected to keep this infonnation confidential.
Therefore, we must mle conditionally. To the extent the employee at issue timely elected
under section 552.024 to keep such infonnation confidential, the university must withhold
the infOlmation you have marked under section 552.117.

Section 552.137 ofthe Govermnent Code provides that "an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure lU1der [the Act]," lU1less the
owner ofthe e-mail address has affinnatively consented to its public disclosure. Gov't Code
§ 552. 137(a)-(b); The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See id. § 552.137(c). Likewise, section 552.137 is not
applicable to an instit~ltional e-mail address, an internet website address, or all e-mail address
that a govennnental entity maintains for one of its officials or employees. The e-mail
addresses you have marked are personal e-mail addresses that do not appeal' to be of a type
specifically excluded by section 552.137(c). You state the owners of the e-mail addresses
have not consented to release. Accordingly, the university must withhold the e-mail
addresses you have mal"ked under section 552.137 of the Govennnent Code.

In sunmlary, the university must withhold the infOlmation you have marked lmder
section 552.10'1 of the Govennnent Code in conjunction with connnon-law privacy. The
university may withhold the infonnation we have mal'ked lU1der section 552.107(1). To the
extent the employee at issue timely elected under section 552.024 to keep such infonnation
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confidential, the lmiversity must withhold the infonnation you have marked under
section 552.117. The university must withhold the e-mail addresses you have marked lUlder
section 552.137 of the Govemment Code. The remaining infomlation must be released.

This letter mling is limited to tIle paliicular infonnation at issue in this request and limited
to the facts as presented to l~S; therefore, this ruling must not be relied upon as a previous
detemlination regarding any other infonnation or any other circumstances.

I

This mling triggers iluportant deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infomlation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orLphp,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

S=;;£ &
J~athan Miles
I· Assistant Attomey General

Open Records Division

JM/cc

.Ref: ID# 355989

Ene. Submitted documents

c: Requestor
(w/o enclosures)


