
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 23, 2009

Ms. Ashley D. Fouli
Assistant District Attomey
Tan-ant County Climinal District Attomey's Office
401 West Belknap
Fort Worth, Texas 76196-0201

0R2009-13429

Dear Ms. FOUli:

You ask whether celiain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 356268.

The Tarrant County Criminal District Attomey's Office (the "district attomey") and the
Tarrant County Sheriffs Office (the "sheriff') received separate requests from the same
requestor for infOlmation relating to (1) prosecution of a named individual; (2) alTest and
transpOliation of the individual, including medical records; and (3) sheriffs depaliment
policies regarding provision of medical care to and transpOliation of persons in custody. 1

You have submitted infonnation that the district attoriley and the sheriff (collectively "the
county") seek to withhold under sections 552.101, 552.103 and 552.1325 ofthe Govemment
Code. We also understand you to contend that some of the submitted infonnation is not
subject to disclosme lmder the Act. We have considered your arguments and reviewed the

~~ .. IYQU inf.Ql1111J§..!h'lt()I!es.a§~filejnvolvingthe named individual has been destroyed in accordance
with the district attol11ey's record retention policy: Y~t~aisosiate~tllat Jolul-PeterSlllitll H~ospi.hi(1~aiher·t11ail·~·
the sheriff, is the custodian of imnate medical records. We note that the Act does not require a govel11mental
body to release information that did not exist when it received a request, create responsive infol111ation, or
obtain information that is not held by the govemmental body or on its behalf. See Econ. Opportunities Dev.
Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records
Decision Nos. 605 at 2 (1992), 534 at 2-3 (1989), 518 at 3 (1989),452 at 3 (1986),362 at 2 (1983).
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POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Equal Employm"'t Opporttmity Employei" Prill ted all Recycled Paper



Ms. Ashley D. Fourt - Page 2

submitted inf01111ation. We also have considered the comments that we received from the
requestor.2

Initially, we address your objection to the release of grand jury infol111ation. The judiciary
is expressly excluded fi..om the requirements of the Act. See Gov't Code § 552.003(1)(B).
This office has detennined that for the 'purposes of the Act, a grand jury is a part of the
judiciary and is therefore not subject to the Act. See Open Records DecisionNo. 411 (1984).
Moreover, records kept by another person or entity acting as an agent for a grand jmy are
considered to be records in the constructive possession of the grand jury and therefore are
not subject to the Act. See Open Records Decisions Nos. 513 (1988),398 (1983); but see
ORD 513 at 4 (defining limits ofjudiciary exclusion). The fact that infol111ation collected
or prepared by another person or entity is submitted to the grmld jmy does not nec_~ssarily
mean that such infonnation is in the grand jury's constructive possession when the smne
infonnation is also held ill the other person's or entity's own capacity. Infol111ation held by
another person or entity but not produced at the direction of the gtand jury may well be
protected under one of the Act's specific exceptions to disclosure, but such information is
not excluded from the reach of the Act by the judicimy exclusion. See ORD 513. Thus, to
the extent that the county has possession of the submitted infonnation as an agent of the
grand jury, such infonnation is in the grand jury's constructive possession and is not subject
to the Act. This decision does not address the public availability of any such inf01111ation.
To the extent that the county does not have possession of the submitted infonnation as an
agent ofthe grand jmy, the infonnation is subject to the Act and must be released unless it
falls within an exception to public disclosure.

We note that much of the submitted infonnation falls within the scope ofsection 552.022 of
the Gove111ment Code. Section 552.022(a)(1) provides for required public disclosure of "a
completed report, audit, evaluation, or investigation made of, for, or by a govermnental
body," unless the irifonnation is expressly confidential under other law or excepted from
disclosure under section 552.108 of the Gove111ment Code. Gov't Code § 552.022(a)(1).
Section 552.022(a)(17) provides forrequired disclosure 0f"infonnation that is also contained
in a public court record[.]" Id. § 552.022(a)(17). Inthis instance, the infonnation submitted
as Exhibit C-1 consists of completed investigations made of, for, or by the county that are
subject to section 552.022(a)(1), and the inf01111ation submitted as Exhibit C-2 includes
court-filed documents that are subject to section 552.022(a)17). We have marked the
infonnation that is subject to section 552.022(a)(l) and (17). We note that you do not claim
an exception under section 552.108 for the infonnation that is subject to
section 552.022(a)(1). Although you do seek to with]:iold all of the submitted infonnation
~l~l-der section 552.103 of the Gove111ment Code, that section is a discretionary exception to
disclosll{'e --{flat~pr-otecis-a- govenl111eiilaI -body'sliitetests- -and may-be-waived.~See- id~

§ 552.007; Dallas Area Rapid Transitv. Dallas Morning News, 4 S.W.3d469, 475-76 (Tex.

2See Gov't Code § 552.304 (anyperson may submit written COnTI11ents stating why information at issue
in request for attorney general decision should or should not be released).
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App.-Dallas 1999, no pet.) (govemmental body may waive Gov't Code § 552.103); Open
Records Decision Nos. 665 at 2 n.5 (discretionary exceptions generally), 542 at 4 (1990)
(statutory predecessor to Gov't Code § 552.103 could be waived). As such, section 552.103
is not other law that makes infol111ation expressly confidential for the purposes of
section 552.022(a)(1), (14) and (17). Therefore, the county may not withhold any of the
marked information that is subject to section 552.022(a)(1) and (17) under section 552.103.
We note that you also raise sections 552.101 and 552.1325 of the Govenmlent Code, which
are confidentiality provisions for the purposes of section 552.022(a)(1) and (17).
Accordingly, we will determine whether the county must withhold any of the infonnation
that is subject to section 552.022(a)(1) and (17) lU1der section 552.101 or section 552.1325.
Additionally, we will address your claim under section 552.103 for the information that is
not subject to section 552.022.

Section 552.101 of the Govennnent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation that other statutes malce
confidential. You raise section 552.101 in conjunction with article 20.02(a) afthe Code of
Criminal Procedure, whichprovides that "[t]heproceedings ofthe grandjury shall be secret."
Crim. Proc. Code art. 20.02(a). In constming article 20.02 of the Code of Criminal
Procedure, the types of "proceedings" Texas comishave generally stated are secret are
testimony presented to the grand jury and the deliberations of the grand jury. See In re
Reed, 227 S.W.3d 273, 276 (Tex. App.-San Antonio 2007, no pet.); see also Stern v.
State, 869 S.W.2d614 (Tex. App.-Houston [14th Dist] 1994, no wlit) (stating that anything
that takes place before the bailiffs and grand jurors, including deliberations and testimo11y,
is secret). Although you claim article 20.02 for the infonnation that is subject to
section 552.022(a)(1), you have not demonstrated that any of the infonnation in question
reveals grand jury testimony or deliberations of the grand jury. We therefore conclude that
the county may not withhold any of the submitted information under section 552.101 ofthe
Govenmlent Code in conjunction with article 20.02 of the Code of Criminal Procedure.

Section 552.101 also encompasses cOlllillon-law privacy, which protects information that is
highly intimate or embanassing, such that its release would be highly objectionable to a
person of ordinary sensibilities, and of no legitimate public interest. See Indus. Found. v~

Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). Common-law privacy
encompasses certain types of personal financial infonnation. Financial infol111ation that
relates only to an indiyidual ordinarily satisfies the first element ofthe common-law plivacy
test, but the public has a legitimate interest in the essential facts about a financial transaction
between an individual and a govennnental body. See Open Records Decision Nos. 600

-~. at 9---12-Cf992TCia.el1.fifyingpli15lic--aiict-prlvateportions-of-stateemployees2-pefS01111€1- ---- ­
records), 545 at 4 (1990) ("In general, we have found the kinds of financial information not
excepted :6'-0111 public disclosure by connnon-law privacy to be those regarding the receipt
of govennnental funds or debts owed to govennnental entities"), 523 at 4 (1989) (noting
distinction under cOlllinon-law privacy between confidential background financial

l-------------c-__-'--_
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infomlation furnished to public body about individual and basic facts regarding pmiicular
financial transaction between individual and public body), 373 at 4 (1983) (detemlination of
whether public's interest in obtaining personal financial infonnation is sufficient to justify
its disclosure must be made on case-by-case basis). We have marked personal financial
infomlation that the county must withhold under section 552.101 in conjlU1ction with
common-law privacy.

Section 552.1325 of the Govenunent Code provides as follows:

(a) hl this section:

(1) "Crime victim" memlS a person who is a victim as defined by
AJ.iicle 56.32, Code of Criminal Procedure.

(2) "Victim impact statement" memlS a victim impact statementunder
AJ.iic1e 56.03,Code of Criminal Procedme.

(b) The following information that is held by a govermnental body or filed
with a comi and that is contained in a victim impact statement or was
submitted for pmposes ofpreparing a victim impact statement is confidential:

(1) the nmne, social secmity number, address, and telephone number
of a crime victim; and

(2) 'any other information the disc10sme of which would identify or
tend to identify the crime victim.

Gov't Code § 552.1325. In this instance, you have not demonstrated that any of the
infonnation encompassedby section 522.022 either is contained in a victim impact statement
or was submitted for purposes of prepm"ing a victim impact statement. We therefore
conclude that the county may hot withhold any of the submitted information under
section 552.1325 of the Govemment Code.

Next, we note that sections 552.130,552.136, and 552.137 of the Govenunent Code are
applicable to some of the infomlation that is subject to section 552.022(a)(1) and (17).3
These sections also are confidentiality provisions for the pmposes of section 552.022(a)(l)
and (17). Section 552.130 of the Govemment Code excepts from disclosme infomlation
rel~ti!lg_to~ ~110torvehicle operator's or driver's license orpennit or a motor vehicle title or
registration issued by an agency oftlus-state: See Gov't Code§-S52.130(a)(1}{2).Wehave

3Unlike other exceptions to disclosure lUlder the Act, this office will raise sections 552.130, 552.136,
and 552.137 on behalf of a govel11mental body, as these exceptions are mandatOlY and may not be waived.
See Gov't Code §§ 552.007, .352; Open Records Decisioll No. 674 at 3 n.4 (2001) (mandatory exceptions).

,

I--------------------:---- ~--J
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marked Texas driver's license and motor vehicle infonnation that the county must withhold
.under section 552.130.

Section 552.136 ofthe Govenunent Code provides in part that "[n]otwithstanding any other
. provision of [the Act], a credit card, debit card, charge card, or access device number that

is collected, assembled, or maintained by or for a govemmental body is confidential." Ie!.
§552.136(b); see ie!; §552.136(a) (defining "access device"). We havemm"ke.d bank account
numbers that the county must withhoid lmder section 552.136.

Section 552.137 of the GovenU11ent Code provides that "an e-mail address of a member of
the public that is provided for the purpose of cOl11llllmicating electronically with a
govenU11ental body is confidential and not subject to disclosure lmder [the Act]," unless the
owner of the e-mail address has affimlativelyconsentedtoitspublic disclosure. Ie!.
§ 552. 137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See ie!. § 552.137(c). Likewise, section 552.137 is not
applicable to an institutional e-mail address.anlntemet website address, or an e-mail address
that a govermnental entity maintains for one of its officials or employees. We have marked
a personal e-mail address that the county ml1st withhold under section 552.137, unless the
owner of the e-mail address has affinnatively consented to its public disclosure.

Next, we address the information that is not subject to 552.022(a)(1) and (17). We note that
the infonnation at issue includes medical records that are govemed by the Medical Practice
Act (the "MPA"), subtitle B of title 3 ofthe Occupations Code. See Occ. Code § 151.001.
Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physiciml is confid~ntial

and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation fl."om a confidential cOlmlllmication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

Ie!. § 159.002(b)-(c). This office has detennined that in goveming access to a specific subset
of infomlation, the MPA prevails over the more general provisions of the Act. See Open
Records DecisionNo. 598 (1991). Medical records must be released on the patient's signed,
wrifteil cOriseflt;-provtdedthattheconsentspecifies-(l)the-infonnationto be covered bythe
release, (2) the reasons or purposes for the release, and (3) the person to whom the
information is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of
medical records must be consistent with the purposes for which the govenunental body
obtained the records. See ie!. § 159.002(c); Open Records Decision No. 565 at7 (1990). We

--------------._._---.__._-----------,
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have marked medical records relating to the individual whose records are the subj ect ofthese
requests for infol111ation. The marked medical records must be withheld under
section 159.002 of the MPA lmless the county receives the required written consent for
release under sections 159.004 and 159.005.

We also note that the information at issue includes the individual's thUlnb print.
Section 560.003 of the Govemment Code provides that "[a] biometlic identifier in the
possession ofa govenllnental body is exempt from disclosure lmder [the Act]." Gov't Code
§ 560.003; see ie!. § 560.001 (1) ("biometric identifier" means retina or iris scan, fingerprint,
voiceprint, or record .ofhand or face geometry). Section 560.002 of the Govenllnent Code
provides, however, that "[a] govenllnental body that possesses a biometric identifier of an
individual ... may not sell, lease, or otherwise disclose the biometric identifier to another
person unless ... the individual consents to the dis'closure[.]" Id. § 560.002(1)(A). In this
instance, the requestor is an attorney for the individual whose thumb print we have marked.
Therefore, the marked thumb print must be released to this requestor pursuant to
section 560.002(1)(A). See Open Records Decision No. 481 at 4 (1987) (privacy theories
not implicated when individual requests information conceming herself).

Next, we address your claim under section 552.103 of the Govenllnent Code for the
remaining infonnation that is not subject to ~52.022(a)(1) and (17). This exception provides
in pmi:

(a) Information is excepted fi'om [required public disclosure] if it is
infol111ation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a pmiy.

(c) Infonnation relating to litigation involving a govenllnental body or an
officer or employee of a govenllnental body is excepted from disclosure
'under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). A govenllnental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and doclU11entation
suffiCient to establish the applicabilityofthisexception to-theinfonnationatissue.Io__meet
this burden, a gove111lnental body must demonstrate that (1) litigation was pending or
reasonably anticipated on the date of its receipt of the request for infonnation and (2) the
infonnation at issue is related to the pending or anticipated litigation. See Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v.

j----------------------- .~-~._-----.~·-I
--- ---:.c::....::
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Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [PtDist.] 1984, writ refd n.r.e.).
Both elements ofthe test must be met in order for inf01111ation to be excepted from disclosure
under section 552.103. See Open Records Decision No. 551 at 4 (1990).

The question ofwhether litigation is reasonably anticipated must be detennined on a case-by­
case basis. See Open Records Decision No. 452 at 4 (1986). To establish that litigation is
reasonably anticipated, a govenunental body must provide tins office with "concrete
evidence showing that the claim that litigation may ensue is more than mere conjectme." Id.
This office has concluded that a govenunental body's receipt of a claim letter that it
represents to be in compliance with the notice requirements of the Texas Tmi Claims Act
(the "TTCA"), chapter 101 ofthe Civil Practice and Remedies Code, is sufficient to establish
that litigation is reasoilably anticipated. If this representation is not made, then the receipt
of the claim letter is a factor that we will consider in detennining, from the totality of the
circumstances presented, whether the governmental body has established that litigation is
reasonably anticipated. See Open Records Decision No. 638 at 4 (1996).

You contend that the county reasonably anticipated litigation on the date ofits receipt ofthe
present requests for infonn~tion. You also contend that the remaining information is related
to the anticipated litigation. You infonn us, and have provided documentation reflecting,
that the county received a notice of claim from the requestor prior to the county's receipt of
his requests for infonnation. You do not affi1111ativelyrepresent to this office, however, that
the notice of claim complies with the TTCA. Nevertheless, based on yom representations,
the county's receipt of the claim, and om review of the claim, we find that the cOlmty
reasonably anticipated litigation on the date ofits receipt ofthese requests. We also find that
the remaining infonnation is related to the anticipated litigation. We therefore conclude that
section 552.103 is generally applicable to the remaining information.

We note, however, that the opposing party in the anticipated litigation has already seen or
had access to some of the remaining infonnation. The purpose of section 552.103 is to
enable a govemmental body to protect its position in litigation by forcing parties to obtain
infonnation relating to litigation tlu'ough discovery procedmes. See ORD 551 at 4-5. Ifthe
opposing paliyhas already seen or had access to inf01111ationrelating to anticipated litigation,
through discovery or otherwise, then there is no interest in withholding such infonnation
fi'om public disclosme under section 552.103. See Open Records Decision Nos. 349
(1982),320 (1982). Therefore, theinfonnation that the opposing party has already seen may
not be withheld under "section 552.103. We have mal'ked that infomlation, most of which
must be released. The county may withhold the rest of the infonnation that is not subject
to 552.022(a)(I) and (17) lmder section 552.103. We note that the applicability of
section -552.103 ends-once the -related-litigationconcludes-or-is -nolong€f -r€asonably
anticipated. See Att0111ey General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982).

,1 ._
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We note that section 552.101 is applicable to some ofthe infonnation that the opposing party
in the litigation has seen. Section 552.101 also encompasses constitutional privacy, which
protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first is the
interest in independence in making celiain important decisions related to the "zones of
privacy" pertaining to malTiage, procreation, contraception, familyrelationships, and child
rearing and education that the United States Supreme COUli has recognized. See Fadjo·v.
Coon, 633 F.2d 1172 (5 th Cir. 1981); ORD 455 at 3-7. The second constitutionallyprotected
privacy interest is in freedom fTom public disclosure ofceliain personal matters. See Ramie
v. City ofHedwig Village, Tex., 765 F.2d 490 (5 th Cir. 1985); ORD 455 at 6-7. This aspect
of constitutional privacy balances the individual's privacy interest against the public's
interest in the inf01111ation. See ORD 455 at 7. Constitutional privacy is reserved for "the
most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). The
county must withhold the imnate visitor inf01111ation we have marked under section 552.101
in conjunction with constitutional privacy. See Open Records Decision'No. 430 (1985) (list
of inmate's visitors protected by constitutional law); cf Open Records Decision No. 428
(1985) (list of imllate' s cOlTespondents protected by constitutional privacy).

Lastly, we note that some of the infonnation that must be released appears to be protected
by copyright. A governmental bodymust allow inspection ofcopyrighted infonnation unless
an exception to disclosure applies to the infOlmation. See Att0111ey General Opinion JM-672
(1987). An officer for public infonnation also must comply with copyright law, however,
and is not required to furnish copies ofcopyrighted infonnatioIl.. Id. A member ofthe public
who wishes to make copies of copyrighted infonnation must do so unassisted by the
govenmlental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit. See Open
Records Decision No. 550 at 8-9 (1990).

In summary: (1) any infonnation maintained by the county as an agent of the grand jury is
not subj ect to the Act; (2) the marked personal financial inf01111ation must be withheld tmder
section 552.101 ofthe Govennnent Code in conjunction with common-law privacy; (3) the
marked Texas driver's license and motor vehicle infonnation must be withheld under

. section 552.130 of the Govennnent Code; (4) the marked bailie accOlmt numbers must be
withheld under section 552.136 ofthe Govennnent Code; (5) the marked e-mail address must
be withheld under section 552.137 ofthe Govermnent Code unless the owner has consented
to its disclosure; (6) the marked medical records must be withheld under section 159.002 of
the MPA unless the county receives the required written consent for release tmder
sections 159.004 and 159.005; (7) the marked thumb print must be released under

- - - -- _. - - secfi6il'560.002(1)(A)6flhe GoveITlI1:1ent Code; (8)-theres"Loftheinfonnationthatisnot
subject to section 552.022(a)(1) and (17) may be withheld under section 552.103 of the
Govenmlent Code, .except for the marked infOlmation that the opposing patiy in the
anticipated litigation has already seen; and (9) the mat'ked imllate visitor infonnationmust

--------------------...,..-------------------!
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be withheld under section 552.101 in conjunction with constitutional privacy.4 The county
must release the rest of the marked infonnation that is subject to section 552.022(a)(1) and
(17) of the Govel11ment Code and the remaining infonnation that the opposing pmiy has
already seen.5 Any infonnation that is protected by copyright may only be released in
accordance with copyright law.

This letter ruling is limited to the particular infonnation at issue in this request mld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infonnation or any other circumstances..

This ruling triggers important deadlines regardi~lg the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www:oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenmlent Hotline, toll fi.'ee,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney Gen 11 free, at (888) 672-6787.

, l1es W. Monis,
Assistant Attomey General
Open Records Division

JWM/cc

Ref: ID# 356268

Enc: Submitted documents

c: Requestor
(w/o enclosures)

4We note that the subnutted inf01111ation includes social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person's social security l1lmlber fi.-om

_________ Rubli~ releas~withoutll~enec~~ityofrequesting a decision from tlus office lmder the Act. The requestor has
a right, however, to Ius client's social securityl1lmlber.-See generally GoV'tCode S)J2:-0-23{bTCgoveilliiielitaT- - - - ­
body may not deny access to person to whom information relates, or that person's representative, solely on
grounds t

5We note that the county would ordinarily be required to withhold some of the inforillation that must
be released to protect the privacy ofthe individual to whomthe information pertains. In tIus instance, however,
the requestor has a right of access to that information, which pertains to Ius client. See Gov't Code
§ 552.023(a); ORD 481 at 4. Should the county receive another request for tIlese sanle records from a person
who would not have a right to the requestor's client's private infonnation, the county should resubnlit these

:--------~r=ec=o=rQs ana. request anotllerde-dsi:on-;-s-e~-60v'Teode-§-§-5-S2::30-l-Ea);-;302.
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