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Dear Mr. Myers:

You ask whether certain infol111ation is subject to required public disclosme under the
Public InfoDnation Act (the "Act"), chapter 552 ofthe Govemment Code. Yom request was
assigned ID# 356181.

The Rockwall Independent School District (the "district"), which you represent, received a
request for the requestor's records, statements made by a named individual, and the resumes
and qualifications of individuals hired to teach social studies at a specified school. You
claim the submitted resumes are excepted from disclosure under section 552.103 of the
GoveDmlent Code. You represent the district has made the requestor's records available to
him. You have not submitted the requested statements made by a named individual.
Therefore to the extent the statements exist, they must be released. See Gov't Code
§§ 552.006, .301, .302; Open Records Decision No. 664 (2000) (concluding that
section 552.221(a) requires that infoDnation not excepted from disclosure must be released
as soon as possible under the circumstances). But see Eean. Opportunities Dev. COlp. v.
Bustamante, 562 S.W.2d266 (Tex. App.-SanAntonio 1978, writ dism'd) (the Act does not
require a gove111mental body to release infoDnation that did not exist when a request for
inf01111ation was received or to create responsive infoDnation). We have considered the
exception you claim and reviewed the submitted resumes. We have also received and

- . -consideredcOlllinentssubmitted-by the requestor. .See Gov~t-Code §-552.304 (interested_
pmiy may submit COlllinents stating why infol111ation should or should not be released).

Initially, we address the requestor's claim that the district's request for a decision fi:om this
office was lU1timely. Pmsuant to section 552.301(b), a gove111mental body must ask for a
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decision fi'om this office and state the exceptions that apply within ten business days of
receiving the written request. Gov't Code § 552.301 (b). The written request for infonnation
was e-mailed to the district at 7:18 p.m. on June 30, 2009. Because the request for
information was received after 5 p.m. on June 30, the district did not receive it until
July 1, 2009 for purposes of the Act. Accordingly, the first business day after the district
received the request for infonnation was July 2, 2009. The district also represents its offices
were closed on July 3, 2009. Therefore the tenth business day following the district's receipt
ofthis request forinfomlation was July 16, 2009. The district's request for a decision to this
office was postmarked on July 15, 2009. Accordingly, we find the district timely requested
a ruling from this office, and we address its claimed exception to disclosure accordingly.

Section 552.103 of the Govemment Code provides in pertinent part as follows:

(a) I.l1fomlation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a paliy or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a pmiy.

(c) Infonnation relating to litigation involving a govemmental body or an
officer or employee of a govemmental body is excepted fi'om disclosure
under Subsection (a) only ifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). The district has the burden of providing relevant facts alld
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated, and (2) the infomlation at issue is related to that litigation. Univ. of
Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston
[1st Dist.] 1984, writ refd n.I.e.); Open Records Decision No. 551 at 4 (1990). The district
must meet both prongs of this test for infonnation to be excepted under 552.l03(a).

To establish that litigation is reasonably anticipated, a govennnental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
cOl1jecture;'~ -Open-RecordsDecision-No~4-52-at 4-(1986);- Whether-litigation is reasonably·
anticipated must be detelmined on a case-by-case basis. IeZ. Concrete evidence to support
a claim that litigation is reasonably anticipated may include, for example, the govennnental
body's receipt of a letter containing a specific tln'eat to sue the govermnental body fi'om an
attomey for a potential opposing party. See Open Records DecisionNo. 555 (1990); see also
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Open Records DecisionNo. 518 at 5 (1989) (litigation must be "realistically contemplated").
On the other hand, this office has dete11nined that, ifan individual publicly threatens to bring
suit against a gove11unental body but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982).

You state, and provide documentation, that the requestor filed a complaint with the Equal
Employment Opportunity Conunission ("EEOC") against the district. Although this office
has ruled that a pending EEOC complaint indicates a substantial likelihood of potential
litigation, the complaint reflects it was not filed until after the district received the request
forinfol111ation. See Open Records DecisionNos. 386 at 2 (1983), 336 at 1 (1982). Pursuant
to section 552.103(c), the govenunental body must asseli the facts and circumstances at the
time the request for information is received to demonstrate the applicability of
section 552.103. Gov't Code § 552.103(c). At the time the request was received, you asseli
the requestor had tlu'eatened to file a complaint with the EEOC and to file suit against the
district. However, a person's threat to sue without any fmiher action is not sufficient to .
establish reasonably anticipated litigation. See ORD 331. You do not provide any additional
arguments showing that prior to the receipt of the request, this individual had taken any
concrete steps toward initiating litigation. Seeid. Consequently, after reviewing your
arguments, 'we find you have not established the district reasonably anticipated litigation
when it received the request for info11nation. Accordingly, the district may not withhold the
submitted resumes under section 552.103 of the Gove11unent Code.

Some ofthe info1111ation contained in the resumes maybe subject to section 552.117(a)(I)
of the Govemment Code. 1 This section excepts from public disclosure the present and
f011nerhome addresses and telephone numbers, social securitynumbers, and family member
info11nation ofcurrent or f011ner officials or employees of a govemmental body who timely
request that such info11nation be kept confidential under section 552.024. Whether a
particular piece of info1111ation is protected by section 552.117 must be determined at the
time the request for it is made. See Open Records Decision No. 530 at 5 (1989). The district
may only withhold info11nation under section 552.117(a)(1) on behalf of officials or
employees who made a request for confidentiality under section 552.024 prior to the date on
which the request for this info11nation was made. Accordingly, if the employees whose
infol111ation we marked timely elected to keep their home address and home telephone
number confidential pursuant to section 552.024, the district must withhold this infOlmation
under section 552.117(a)(I). However, ifthe employees at issue did not timely elect under
section 552.024, this info11natioll must be released.

Some of the remaining infol111ation may also be subj ect to section 552.137 of the
Govel11ment Code, which excepts from disclosure "an e-mail address of a member of the

'The Office of the Attorney'General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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public that is provided for the purpose ofcommunicating electronically with a govenunenta1
body" unless the member of the public consents to its release or the e-mail address is of a
type specifically excluded by subsection (c). See Gov't Code §. 552. 137(a)-(c). The
submitted e-mail addresses do not appear to be a type excluded by subsection (c).
Accordingly, unless the owners of the e-mail addresses we marked have consented to their
release, the district must withhold the e-mail addresses we marked under section 552.137.

In summary, if the employees whose inf01111ation we marked timely elected to keep their
home address and home telephone number) confidential pursuant to section 552.024, the
district must withhold this infonnation under section 552.117(a)(1) ofthe Govermnent Code.
The district must also withhold the e-mail addresses we marked under section 552.137 ofthe
Govenmlent Code lU11ess the owners of the e-mail addresses have consented to their e-mail
address's release. The remaining infonnation must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
dete1111ination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenmlental body and of the requestor. For more infonnation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Att0111ey Genet"al's Open Government Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll free, at (888) 672-6787.

Sincerely,

Bob Davis
Assistant Attorney General
Open Records Division

RSD/cc

Ref: ID# 356181

- - Ene. ··Submitteddocuments

cc: Requestor
(w/o enclosures)
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