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You ask whether celiain infonnation is subject to required public disclosure under the
Public Infonnatlon Act (the "Act"), chapter 552 Qfthe Government Code. Your request was
assigned ID# 356439.

IThe Act does not requil'e a govemmental body that receives a request for information to create
. infonnation that did not exist when the request was received. See Econ. Opportunities Dev. CO/po v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.~San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986),362 at 2 (1983).
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September 25,2009

Ms. Elizabeth A. Donley
Law Offices ofRobert E. Luna, P.C.
Attorneys for Garland ISD
4411 North Central Expressway
Dallas, Texas 75205

)

Dear Ms. Donley:

I

The Garland Independent School District (the "district"), which you represent, received a
request for all notices durilig a specified time period regarding the requestor's client's
employment status and all complaints filed against or by the requestor's client during a
specified time period. You state the district has provided some ofthe requested infonnation
to the requestor. You also state the district does not have any infonnation responsive to the
request for complaints filed by the requestor's client. 1 You claim the submitted detailed
statement is excepted from disclosure under sections 552.101 and 552.135 of the
Government Code. . We have considered the exceptions you claim and reviewed the
submitted infonnation.

Section 552.101 of the Government Code excepts from public disclosure "infonnation
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. This section encompasses the common-law right ofprivacy, which
protects infonnation if(l) the infonnation contains highly intimate or embarrassing facts, the
publication of which 'would be highly objectionable to a reasonable person, and (2) the
infonnation is not oflegitimate concernto the public. Indus. Found. v. Tex. Indus. Accident

-~---Bd.-;540-S~W~2Cl668,685 (Tex. 1976). In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI
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Paso 1992, writ denied), the court addressed the applicability of the common-law privacy
doctrine to files of an investigation of allegations of sexual harassment. The investigation
files in Ellen contained individual witness statements, an affidavit by the individual accused
ofthe misconduct responding to the allegations, and conclusions ofthe board ofinquiry that
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release ofthe
affidavit ofthe person under investigation and the conclusions ofthe board ofinquiry, stating
that the public's interest was sufficiently served by the disclosure of such documents. fd.
In concluding, the Ellen court held that "the public did not possess a legitimate interest in the
identities ofthe individual witnesses, nor the details oftheirpersonal statements beyond what
is contained in the documents that have been ordered released." fd. .

Thus, if there is an adequate summary ofan investigation of alleged sexual harassment, the
investigation summarymust be released along with the statement ofthe accused under Ellen,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records

___ D_ecisionNQs.J93_(l2.83),319-{J982)~If nQ__adequate_summ~oftheinyestigationexists, __ _
then all ofthe information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. Because
common-law privacy does not protect information about a public employee's alleged
misconduct on the job or complaints made about a public employee's job performance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978).

The submitted infonnation consists onlyofthe alleged victim's detailed statement pertaining
to an investigation into alleged sexual harassment. Although you claim the submitted
statement is protected in its entirety by common-law privacy, you have not informed us that
an adequate summary of the investigation exists or has been provided to the requestor.
Consequently,. the submitted statement relating to allegations of sexual harassment must
generallybe released'with the alleged victim's identity redacted. Therefore, the district must
withhold the alleged victim's identifying information, which we have marked, under
section 552.101 ofthe Govennnent Code in conjUnction with common-law privacy and the
holding in Ellen. The remaining information may not be withheld on tlus basis.

You claim the remaining information is excepted under section 552.135 ofthe Government
Code, which provides:

(a) "Informer" means a student or former student or an employee or former
employee ofa school district who has furnished a report ofanother person's
possible violation ofcriminal, civil, or regulatory law to the school di~trict or
the proper regulatory (;)nforcement authority. -

, (b) An infonner's name or infonnation that would substantially reveal the
identity of an informer is excepted from [required public disclosure].
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Gov't Code § 552.135. You state the employee whose statement is at issue reported to the
district a possible violation of civil and regulatory law. Although you claim the remaining
infonnation is excepted in its entirety under section 552.135 because the infonnation would
substantially reveal the identity of an infonner, the remaining infonnation does not contain
any of the infonner's identifying infonnation. Furthennore, you have not explained, or
otherwise demonstrated, how the remaining infonnation would substantially reveal the
infonner's identity. Thus, the district may not withhold any of the remaining infonnation
under section 552.135 ofthe Government Code. As you have claimed no other exceptions
to disclosure for the remaining infonnation, it must be released.2

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
______________governrnentalhody_and_oftherequestor.-Eormoreinfonnationconcerningthoserightsand- _

responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Ac:lrninistrator ofthe Office of
the Attorney General, toll free, at (888) 672-6781.

Sincerely,

Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/dls

Ref: ID# 356439

Ene. Submitted documents

,c: Requestor
(w/o enclosures)

2We note the informationbeing released includes the requestor's client's private medical information,
to which the requestor has a right of access as his client's authorized representative. See Gov't Code
§ 552.023(a) (person or person's authorized'representative has special right ofaccess, beyond right ofgeneral
public, to information held by governmental body that relates to person and is protected from public disclosure
by laws intended to protect person's privacy interests). If the district receives another request for tills
information fi-om an individual other than this requestor, the district should again seek our decision.


