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6000 Western Plaza, Suite 200
Fort Worth, Texas 76107-4654

0R2009-13746

Dear Ms. Gravley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 357122.

The City of Cockrell Hill (the "city"), which you represent, received a request for any and
all (1) minutes ofmeetings ofthe city council between specified dates, (2) audio andlor video
recordings of meetings of the city council during specified dates, (3) records, including
building, zoning andlor code inspector reports, citations, notices, correspondence ~.nd

photographs that evidence, refer to, andlor relate to what the city deemed to be a violation
of Cockrell Hill Code § 93.15 at any time between specified dates, (4) records, including
building, zoning andlor code inspector reports, citations, notices, correspondence and
photographs that evidence, refer to, andlor relate to the city's attempts to follow the
procedure established by Cockrell Hill Code § 93.16 at any time between specified dates, and
(5) rules promulgated by the city pursuant to section 552.230 ofthe Government Code. You
state that there is no information responsive to the request for rules promulgated by the city
pursuant to section 552.230 of the Government Code. 1 You further state that the city has
released information responsive to the requests for minutes of meetings of the city council

....!Je!~een sl'.ecified_da!~.~?.au~i().a.n~to!.,,!~~o.!eco!~~ngs.0K!!1-.e~tipgs. of~h~ .cjty cOlJ!lcjl _ .

IThe Act does not require a governmental body that receives a request for infonnation to create
infonnation that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos.
605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986),362 at 2 (1983). '
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during specified dates. You claim the submitted information is excepted from disclosure
under s~ctions 552.101, 552.103, and '552.130 of the Govermnent Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.2

Initially, we' must address the city's obligations under the Act. Pursuant· to
section 552.301(b) of the Government Code, the governmental body must state the
exceptions to disclosure that apply within ten business days after receiving the request. See
Gov't Code§ 552.301(b). Although you raised sections 552.103 and 552.130 of the.
Government ¢ode by the appropriate deadline, you did not claim an exception under
section 552.1 OTofthe Government Code until after the ten-business-day deadline. Thus, we
find the city failed to comply with the requirements of section 552.301 with respect to its
claims under section 552.101. '

Generally, a governmental bodY's failure to timely raise an exception results in the waiver
of its claims under that exception, unless the governmental body demonstrates a compelling
reason to withhold the information from disclosure. Cf id. § 552.302; Hancockv. State Bd.
OfIns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to section 552.302); Open Records Decision No. 319 (1982).
Generally, a compelling reason exists when third party interests are at stake or when
information is :confidential under other law. Open Records Decision No. 177 (1977).
Because section 552.101 can provide a compelling reason to withhold information, we will
consider the applicability of this exception as well as your timely-raised exceptions to the
submittE(d information.

L.

Section 552.103 of the Government Code provides in relevant part:

(a) Information is exc'epted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state 017';8. political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
__ officeroremploy:ee_ofa governmental hody_is_ ,excepted_from disclosure

2We assume the representative sample ofrecords submitted to this office is truly representative ofthe
requested records~s a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not re~ch, and, therefore, does not authorize the withholding of, any other requested records to the
extent those recotds contain substantially different types of information than that submitted to this office.

i·'
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under Subsection (a) only irthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.1 03 (a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, arid (2) the information at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrerd
n.r.e.); Open ~ecords Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this :test for information to be excepted under section 552.103(a).

You state, and provide documentation showing, the city received the request for information
after a lawsuit styled Donald M Dorward v. Jorge A. Ramirez, et al., Civil Action
No. 3:09-CV-0018-D, was filed in the United States District Court for the Northern District
of Texas, Dallas Division. Based on your representation and our review, we conclude
litigation involving the city was pending when the city received the request. You also state
the submitted information is related to the pending litigation because the informationpertains
to some of thedssues that help form the basis of the lawsuit. Based on your representat~on
and our review,we find the submitted information is related to the pending litigation for the
purposes of seCtion 552.103. We, therefore, conclude the city may withhold the submitted
information under section 552.103 of the Government Code.3

We note, however, once the information at issue has been obtained by all parties to the
pending litigation throughdiscovery orotherwise, no section 552.1 03 (a) interest exists with
respect to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus,
any information at issue that has either been obtained from or provided to all opposing
parties in the peilding litigation is not excepted from disclosure under section 552.1 03(a) and
must be discl~sed. Further~ the applicability of section 552.1 03 (a) ends once the litigation
has concluded: See Attorney General Opinion MW-575 (1982); see also OpenRecords
Decision No. 350 (1982).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. .

This ruling triggers imp'ortant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and

3As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information mider the Act must be directed to the Cost Rules Administrator ofthe Office of .
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~.

Jessica Eales
Assistant AttOl;ney General
Open Records Division

JCE/eeg

Ref: ID# 357122

Ene. Submitted documents

c: Requestor
(w/o ericlosures)


