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Mr. C. Patrick Phillips
Assistant City Attomey
City ofFOli Worth
1000 Tln-oclanorton Street Third Floor
FOli WOlih, Texas 76102

0R2009-13763

Dear Mr. Phillips:

You ask whether certain information is subj ect to required public disclosure lU1der the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 356695 (PIR No. 4558-09).

The City of Fort Worth (the "city") received a request for 19 categories of information
relating to a specified subdivision and to rules, codes, or ordinances that were in effect when
the subdivision was approved for construction. You claim that the requested information is
excepted from disclosure under section 552.103 of the GovenTI"11ent Code. We have
considered the exception you claim ~nd reviewed the infomlation you submitted. We assume
that the city has released any other infonnation that is responsive to this request, including
responsive rules, codes, or ordinances, to the extent that such infonnation existed when the
city received the request. 1fnot, then any such infonnation must be released immediately. 1

See Gov't Code §§ 552.221, .301, .302; Open Records Decision No. 664 (2000).

We note that the submitted infonnation includes copies of a city ordinance. Because laws
and ordinances are binding on members of the public, they are matters ofpublic record and
may not be withheld from disclosure under the Act. Therefore, the ordinances that we have
marked must be released. See Open Records Decision Nos. 551 at 2-3 (1990) (laws or

. IWe note that the Act does not require a govenllnental body to release information that did not exist
when it received a request or create responsive information. See Eeon. Opportunities Dev. COl]). v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983).
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ordinances are open records), 221 at 1 (1979) (official records ofgovemmenta1 body's public
proceedings are among most open ofrecords).

The submitted infonnation also includes notices and minutes of public meetings. Notices
and minutes of a govenllnenta1 body's public meetings are specifically made public under
provisions ofthe Open Meetings Act, chapter 551 ofthe Govenunent Code. See Gov't Code
§§ 551.022 (minutes and tape recordings of open meeting are public records and shall be
available for public inspection and copying on request to govenllnenta1 body"s chief
administrative officer or officer' s designee), 551.041 (govenllnenta1 body shall give written
notice of date, hour, place, and subject of each meeting), 551.043 (notice of meeting of
gove111lnenta1 bodymust be posted in place readily accessible to general public for at least 72
hours before scheduled time of meeting). As a general m1e, the exceptions to disclosure
found in the Act do not apply to infonnation that other statutes make public. See Open
Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989), Therefore, the meeting notices and
minutes we have marked must be released.

We also note some of the remaining infonnation is subject to section 552.022 of the
Goven1l11ent Code. Section 552.022(a)(1) provides for required public disclosure of "a
completed report, audit, evaluation, or investigation made of, for, or by a govenunenta1
body[,]" unless the infonnation is expressly confidentia1tmder other law or excepted fl.-om
disclosure under section 552.108 of the Govenllnent Code. Gov't Code § 552.022(a)(1).
Section 552.022(a)(3) provides for required disclosure of "infonnation in an accotmt,
voucher, or contract relating to the receipt or expenditure of public or other funds by a
goven1l11enta1 body[,]" tm1ess the infonnation is expressly confidential under other law. Id.
§ 552.022(a)(3). We have marked completed reports made of, for, or by the city that are
snbject to section 552.022(a)(1) and infonnation in an account or voucher that is subject to
section 552.022(a)(3). The city does not claim an exception to disclosure tmder
section 552.108 for the infonnation that is subject to section 552.022(a)(1). Although you
do seek to withhold all of the submitted infonnation under section 552.103 of the
GoVe111l11ent Code, that section is a discretionary exception to disclosure that protects a
goven1l11enta1 body's interests and may be waived. See ie!. § 552.007; Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.)
(goven1l11enta1 bodymaywaive Gov'tCode § 552.103); Open Records DecisionNo. 665 at2
n.5 (discretionary exceptions generally). As such, section 552.103 is not other law that
makes infol111ation confidential for the plU1Joses ofsection 552.022(a)(1) or (3). Therefore,
the city may not withhold any of that infonnation on that basis.

WenQt~tl1at th~ infmmatiQn that is_ subj~ct tosection552,022(a)(l)inc1:g.des accidentrep()rts
that were completed pursuant to chapter 550 ofthe TranspOliation Code. See Transp. Code
§ 550.064 (officer's accident report). Section 550.065(b) ofthe TranspOliation Code states
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that except as provided by subsection (c), accident reports are privileged and confidential.2

See id. § 550.065(b). Section 550.065(c)(4) provides for the release ofan accident repOli to
a person who provides two of the following three items ofinfonnation: (1) the date of the
accident; (2) the name of any person involved in the accident; and (3) the specific location
of the accident: See id. § 550.065(c)(4). Under this provision, the Texas Department of
Transportation or another govemmental entity is required to release a copy of an accident
report to a person who provides the agency with two or more of the items of inf011llation
specified by the statute. Id. In this instance, the requestor has not provided two ofthe three
specified items of infOlmation. Therefore, the accident repOlis we have marked must be
withheld lmder section 550.065(b) of the TranspOliation Code. The rest of the marked
infomlation that is subject to section 552.022(a)(1) and (3) must be released.

Next, we address your claim lmder section 552.103 for the rest ofthe submitted infonnation.
This exception provides in pali:

(a) Infonnation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Infonnation relating to litigation involving a govenllnental body or an
officer or employee of a govenllnental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably allticipated
on the date that the requestor applies to the officer for public inf011llation for
access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). A govemmental body that claims all exception to disclosure
under section 552.103 has the burden of providing relevant facts alld documentation
sufficient to establish the applicability ofthis exception to the information at issue. To meet
this burden, a govemmental body must demonstrate that (1) litigation was pending or
reasonably anticipated on the date of its .receipt of the request for infOlmation and (2) the
infomlation at issue is related to the pending or allticipated litigation. See Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v.

2Section 552.1010f the GoVel11Inent Code excepts fi'om disclosure "information considered to be
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. TIllS
exception encompasses illf0l111ation that other statutes make confidential. Unlike other exceptions to disclosme,
this office will raise section 552.101 on behalf of a govenm1ental body, becaus.e the Act prescribes cril1llnal
penalties for the release ofconfidential infonnation. See Gov't Code §§ 552.007, .352; Open Records Decision
No. 325 at 2 (1982).

-I
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Houston Post Co., 684 S.W.2d 210 (Tex. App.--Houston [1 stDist.] 1984, Wlitrefdn.r.e.).
Both elements ofthe test must be met in order for infomlation to be excepted from disclosme
under section 552.103. See Open Records Decision No. 551 at 4 (1990).

The question ofwhether litigation is reasonably anticipatedmust be determined on a case-by
case basis. See Open Records Decision No. 452 at 4 (1986). To establish that litigation is
reasonably anticipated, a govenunental body must provide tIns office with "concrete
evidence showing that the claim that litigation may ensue is more than mere conj ectme." Id.
This office has concluded that a govemmental body's receipt of a claim letter that it
represents to be in compliance with the notice requirements of the Texas Tort Claims Act
(the "TTCA"), chapter 101 ofthe Civil Practice and Remedies Code, is sufficient to establish
that litigation is reasonably anticipated. If this representation is not made, then the receipt
of the claim letter is a factor that we will consider in detemlining, :£i'om the totality of the
circumstances presented, whether the govenllnental body has established that litigation is
reasonably anticipated. See Open Records Decision No. 638 at 4 (1996).

You contend that the city reasonably anticipated litigation on the date of its receipt of the
instant request for infonnation. You state that, prior to its receipt of the request, the city
received a notice of claim that substantially complies with the TTCA. You have provided
a copy ofthe notice ofclaim. You also state that the remaining infonnation at issue is related
to the claim. Based on your representations, the city's receipt ofthe notice ofclaim, and om
review of the infonnation at issue, we find that the remaining infonnation is related to
litigation that the city reasonably anticipated when it received the instant request for
infomlation. We therefore conclude that the city may withhold the remaining infonnation
at this time under section 552.103.

In reaching this conclusion, we assume that the opposing paliy in the anticipated litigation
has not seen or had access to allyofthe infonnation at issue. The purpose ofsection 552.103
is to enable a govemmental body to protect its position in litigation by forcing parties to
obtain infomlationrelating to litigation through discovery procedures. See ORD 551 at 4-5.
Ifthe opposing party has seen or had access to information relating to allticipated litigation,
tlll'ough discovery or otherwise; then there is no interest in withholding such infonnation
from public disclosure under section 552.103. See Open Records Decision Nos. 349 (1982),
320 (1982). We further note that the applicability of section 552.103 ends once the related
litigation concludes or is no longer reasonably anticipated. See Attomey General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary:. (1) the marked copies Ofthe .cjty ordillap.c~ mu~t be released; (2) the marked
meeting notices and minutes must be released pursuant to sections 551.022 and 551.041 of
the Govermnent Code; (3) except for the marked accident reports that must be withheld
under section 550.065(b) ofthe TranspOliation Code; the mal'ked infOlmation that is subject
to section 552.022(a)(1) and (3) of the Govemment Code must be released; and (4) the
remaining infonnation may be withheld under section-552.103 of the Govenunent Code.

--------------------------------'-------!
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This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detemlination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open GovenU11ent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

mes W. Morris, III
Assistant Attomey General
Open Records Division

JWM/cc

Ref: ID# 356695

Enc: Submitted documents

c: Requestor
(w/o enclosures)


