
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT.

October 2, 2009

Ms. Cheryl K. Byles
Assistant City Attol11ey
City of Fort WOlih
1000 ThrockmOlion Street Third Floor
FOli Worth, Texas 76102

0R2009-13921

Dear Ms. Byles:

You ask whether celiain information is subject to required public disclosure lmder the
Public InfonnationAct (the "Act"), chapter 552 oftheGovenmlent Code. Yourrequestwas
assigned ID# 357000 (PIR No. 3811-09).

The Cityof FOli Worth (the "city") received a request for infonnation relating to the
. requestor,jncluding_correspondencejnvolving.t1n·ee. named.individJtalsandJhe_city'§Jegal
depaliment. You claim that the requested infonnation is excepted fi'om disclosure under
sections 552.101, 552.103, 552.107, 552.111, 552.136, and 552.137 of the Govenmlent
Code.! We have considered the exceptions you claim and reviewed the infonnation you
submitted.2 We also have considered the COlmnents we received fi'omthe requestor.3

We first note that you have labeled some of the submitted information as having been
previously released. The Act does not pennit selective disclosure of infol111ation to the

IAlthough you assert the attomey work-product privilege lmder section 552.107, we note that the
appropliate exception lUlder which to claim that privilege is section 552.111. See Open Records Decision
No. 677 (2002).

2We note that the city received the instant requestfor information on May 27, 2009, but did not request
this decision until July 27. You explain, and have submitted doclUl1entation demonstrating, that the city
required the requestor to make a deposit for payment of anticipated costs under section 552.263 of the
Govemment Code and received the cost deposit on July 13. Based on your representations and doclU11ents, we
conclude that the date of the city's receipt of this request was July 13 and that the city complied with
section 552.301 of the Govemment Code in requesting this decision. See Gov't Code § 552.263(e) (if
governmental body requires deposit or bond for anticipated costs plU'suant to Gov't Code § 552.263, request
for infom1ation is considered to have been received on date that governmental body receives deposit or bond);
see also id. § 552.301(a)-(b), (e).

3See Gov't Code § 552.304 (anypersonmay submit written comments stating why information at issue
in request for atlomey general decision should or should not be released).
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public. See Gov't Code §§ 552.007(b), .021; Open Records Decision No. 463 at 1-2 (1987).
Thus, il1fonnation that has been vohmtarily released to a member of the public may not
subsequentlybe withheld from another member ofthe public, unless public disclosure ofthe
infOlmation is expressly prohibited by law or the infonnation is confidentialtmder law. See
Gov't Code § 552.007(a); Open Records Decision Nos. 518 at 3 (1989),490 at 2 (1988); but
see Open Records Decision Nos. 579 (1990) (exchange ofinfonnation among litigants in
"infonnal" discovery is not "voluntary" release of infonnation for purposes of statutol'y
predecessor to Gov't Code § 552.007),454 at 2 (1986) (govenU11ental body that disclosed
infol111ation because it reasonably concluded that it had constitutional obligation to do so
could still invoke statutory predecessor to Gov't Code § 552.108). You seek to withhold the
infonnation that was previously released tmder section 552.103 of the Govemment Code,
which is a discretionary exception to disclosure that protects a govenmlental body's interests
and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govemmental body may waive
Gov't Code § 552.103); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary
exceptions generally). As such, section 552.103 neither prohibits public disclosure. of
infol111ation nor makes infonnation confidential under law. Therefore, the submitted
infonnation that was previously released may not be withheld under section 552.103 and
must be made available to the requestor.

We also note that the submitted infonnation includes the requestor's medical records.
Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
tobe··confidentialooylaw,oeither-constitutional,ostatutory,. or by judicialdecision." ....Gov't 0 •

Code § 552.101. This exception encompasses infonnation that other statutes make
confidential. Medical records are confidential under the Medical Practice Act (the "MPA"),
subtitle B oftitle 3 ofthe Occupations Code. Section 159.002 ofthe MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation from a confidential cormmmication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

Occ. Code § 159.002(b)-(c). This office has detennined that in goveming access to a specific
subset of infOlmation, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). Medical records must be released on the patient's
signed, writtenconsent, provided that the consent specifies (1) the infonnation to be covered
by the release, (2) the reasons or purposes for the release, and (3) the person to whom the
infol111ation is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of
medical records must be consistent with the purposes for which the govemmental body
obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990).

-----------------------_.~----_ ..
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The medical records we have marked must be withheld tmder section 159.002 ofthe MPA
unless the city receives the required written consent for release under sections 159.004
and 159.005.

Next, we address your claim, tmder section 552.103 of the Govemment Code for the
remaining infonnation. This exception provides in pali:

(a) Infol11lation is excepted from [required public disclosure] if it is
infol11lation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or ernployment, is or may be a party.

(c) Information relating to litigation involving a govel11mental body or all
officer or employee of a govel11mental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). A govel11mental body that claims an exception to disclosure
tmder-·-section552;103-has-theburdenof.providingrelevantfacts and documentation
sufficient to establish the applicability of this exceptiOli'to the infol11lation that it seeks to
withhold. To meet this burden, the govel11mental body must demonstrate that (1) litigation
was pending or reasonably anticipated onthe date ofits receipt ofthe request for infonnation
and (2) the infonnation at issue is related to the pending or anticipated litigation. See Univ.
o/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.);
Heardv. Houston Post Co., 684 S.W.2d210 (Tex. App.-Houston[1stDist.] 1984, writrefd
n.r.e.). Both elements of the test must be met in order for infonnation to be excepted fi.·om
disclosure tmder section 552.103. See Open Records Decision No. 551 at 4 (1990).

To establish that litigation is reasonably anticipated, a govemmental body must provide this
office with "concrete evidence showing that the claim that litigation may ensue is more thall
mere conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is
reasonably anticipated must be detennined on a case-by-case basis. Id. You infonn us, and
have provided documentation reflecting, that the requestor filed a claim of discrimination
with the federal Equal Employment Opportlmity Commission ("EEOC") prior to the date of
the city's receipt of the instant request for infonnation. We tmderstand the city to contend
that the submitted infOlmation is related to the requestor's discrimination claim. This office
has stated that a pending EEOC complaint indicates that litigation is reasonably anticipated.
See Open Records Decision Nos. 386 at 2 (1983),336 at 1(1982). Therefore, based on your
representations and documentation, we find that the city reasonably anticipated litigation on
the date of its receipt of this request. We also find that the submitted information is related

----------------_.__.. _..._------~-~-----
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to the anticipated litigation. We therefore conclude that section 552.103 ofthe Government
Code is generally applicable to the submitted infonnation.

We note that the purpose ofsection 552.103 is to enable a governmental body to protect its
position in litigation byforcing pmiies to obtain inforn1ation relating to litigation through
discovery procedures. See ORD 551 at 4-5. Thus, when the opposingpaliyhas seen or had
access to information relating to anticipated litigation, through discovery or otherwise, there
is no interest in withholding that infonnation fi'om public disclosure under section 552.1 oj.
See Open Records Decision Nos. 349 (1982), 320 (1982). In this instance, the requestor has
already seen or had access to much of the remaining infonnation. However, the requestor,
who is a fanner city employee, only had access to this infonnation in the usual scope ofher
employment. Such infonnation is not considered to have been obtained by the opposing
party to anticipated litigation and thus may be withheld under section 552.103. Therefore,
the city may withhold the rest ofthe submitted infonnation under section 552.103. We note
that the applicability of this exception ends once the related litigation concludes or is no
longer reasonably anticipated. See Attorney General Opinion MW-575 (1982); Open
Records Decision No. 350 (1982).

In summary: (1) the information that was previously released must be made available to the
requestor; (2) the marked medical records must be withheld tmder section 159.002 of the
MPA unless the city receives the required written consent for release tmder sections 159.004
and 159.005; and (3) the city may withhold the rest of the submitted infonnation under
section§52,1030ftheGove111mentCode..As-we.areabletomalce.thesedeterminations,we.
do not address the other exceptions you claim.

This letter mling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

This mling triggers impOliant deadlines regarding the rights and responsibilities of the
gove111.l11ental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govenm1ent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
inf01111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney Gene 1 f~'ee, at (888) 672-6787.

ames W. MOlTis, III
Assistant Attorney General
Open Records Division
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Ref: ID# 357000

Ene: Submitted documents

c: Requestor
(w/o enclosures)


