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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 5, 2009

Ms. Janette Ansolabehere
Assistant General Counsel
Texas Department of Public Safety
P.O. Box 4087
Austin, Texas 78773-0001

0R2009-13980

Dear Ms. Ansolabehere:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your req\lest was.
assigned ID# 357235 (ORA No. 09-1434).

The Texas Department of Public Safety (the "department") received a request for all
information pertaining to "The Bloods Gang[.]" You state that the department will make
some of the requested information available to the requestor. You claim that the submitted
information is excepted from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information. 1

Initially, we note the submitted information contains court-filed documents that are subject
to section 552.022 ofthe Government Code. Section 552.022 provides that information.filed
with a court is generally a matter ofpublic record that cannot be withheld from disclosure.
Gov't Code § 552.022(a)(17); Star-Telegram, Inc. v. Walker, 834 S.W.2d 54 (Tex. 1992).
Therefore, under section 552.022, the court-filed documents must be released to the

IWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office. .
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requestor, unless they are confidential under other law. Although you assert this infonnation
is excepted under section 552.108 of the Government Code, this section is a discretionary

· exception within the Act and not "other law" that makes information confidential. See Open
Records Decision Nos. 177 (1977) (governmental body may waive statutory predecessor to

· section 552.108); 665 at 2 n. 5 (2000) (discretionary exceptions generally). Therefore, the
court-filed documents, which we have marked, may not be withheld under section 552.108.
Because section 552.101 of the Government Code is "other law" for purposes of
section 552.022, we will consider the applicability of this exception to the information
subject to section 552.022. We will also consider your arguments under sections 552.101
and 552.108 for the information not subject to section 552.022.

As it is potentially the most encompassing exception, we first address your argument unaer
section 552.108 for the information not subject to section 552.022. Section 552.1 08(a)(1)
ofthe Government Code excepts from disclosure "[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of
crime .. '. if ... release of the information would interfere with the detection, investigation,
or prosecution ofcrime[.]" Gov't Code § 552.108(a)(1). A governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested

· information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301 (e)(1)(A);
see also Exparte Pruitt, 551 S.W.2d706 (Tex. 1977). You state that the information at issue
relates to ongoing criminal investigations. Based on this representation, we conclude that
release ofthe·information not subject to section 552.022 would interfere with the detection,

· investigation, or prosecution of crime. See Houston Chronicle PubI 'g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e., 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in
active cases).

. However, section 552.108 does not except from disclosure "basic information about an
arrested person; an arrest, or a crime." Gov't Code § 552.108(c). Section 552.1 08(c) refers
to the basic front-page infonnation held to be public in Houston Chronicle. See 531 S.W.2d
at 186-187; see also Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). Thus, with the exception of basic
information, the department may withhold the information not subject to section 552.022
under section 552.108(a)(1) of the Government Code?

We now address your arguments under section 552.101 of the Government Code for the
remaining information, which consists of the .basic information pertaining to the
investigations and the information subject to section 552.022. Section 552.101 excepts from
disclosure "infonnation considered to be confidential by law, either constitutional, statutory,
or by judicial decision." Gov't Code § 552.101. This exception encompasses information

2As our ruling is dispositive ofthis information, we need not address your remaining arguments against
its disclosure.
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that other statutes make confidential, such as chapter 560 ofthe Government Code, which
provides that a governmental body may not release fingerprint information except in certain
limited circumstances. See id. §§ 560.001 (defining "biometric id~ntifier" to include
fingerprints), .002 (prescribing maImer in whichbiometric identifiers must be maintained and
circumstances in which they can be released), .003 (providing that biometric· identifiers in
possession ofgovernmental body are exempt from disclosure under Act). You do not inform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure oftlw fingerprint information at issue. Therefore, the department must withhold
the fingerprint information we have marked under section 552.101 in conjunction with
section 560.003 of the Government Code.

You claim that portions ofthe remaining information are excepted under section 552.10r in
conjunction with article 61.03 of the Code of Criminal Procedure. Chapter 61 of the Code
of Criminal Procedure deals with intelligence information pertaining to street gangs.
Article 61.02 provides in part that "a criminal justice agency shall compile criminal
information into an intelligence database for the purpose ofinvestigating or prosecuting the
criminal activities ofcriminal combinations or criminal street gangs." Act ofMay 29; 1995,
74th Leg., R.S., ch. 671, § 1, 1995 Tex. Gen. Laws 3643, amended by Act ofMay 27,2009,
81s{Leg., R.S., ch. 736, § 1,2009 Tex. Sess. Law Servo 1864 (Vernon) (to be codified at
Crim. Proc. Code art. 61.02(a)). Article 61.03 provides in relevant part:

(a) A criminal justice agency may release on request information maintained
under [Chapter 61 of the Code of Criminal Procedure] to:

(1) another criminal justice agency;

.(2) a court; or

(3) a defendant in a criminal proceeding who is entitled to the
discovery of the information under Chapter 39.

Act ofMay 29,1995, 74th Leg., RS., ch. 671, § 1, 1995 Tex. Gen. Laws 3643, amended by
Act ofMay 27,2009,81 st Leg., R.S.,ch. 736, § 2, 2009 Tex. Sess. Law Servo 1865 (Vernon)
(to be codified at Crim. Proc. Code art. 61.03(a)). Further, article 61.05 of the Code of
Criminal Procedure provides that release of the information to a person who is not entitied
to the information is a Class A misdemeanor. We note that you have not identified which
portions of the information at issue you believe are confidential under article 61.03. Upon
review, we find that you have not demonstrated that any pOliion of remaining information
is excepted from disclosure on the basis of miicle 61.03.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
"MPA"), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA
provides in part:
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.(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

. .

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id §§ 159.002, .094;
Open Records Decision No.· 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends ol1lyto records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983),343 (1982). Medical records may only be released in accordance with theMPA. See
Open Records Decision No. 598 (1991). Upon review, we find that no portion of the
remaining information constitutes a medical record, and it may not be withheld on the basis
of the MPA.

Section 552.101 of the Government Code also encompasses section 1703.306(a) of the
Occupations Code, which provides "[a] polygraph examiner, trainee, or employee of a
polygraph examiner, or a person for whom a polygraph examination is conducted or an
employee of the person, may not disclose information acquired from a polygraph
examination to another person[.]" ld. § 1703.306(a). Upon review, we find that no portion
of the remaining information relates to a polygraph examination. Consequently, the
department may not withhold any of the remaining information under section 552.101 in
conjunction with section 1703.306 of the Occupations Code. '

In summary, (1) with the exception ofbasic information and the information we have marked
under section 552.022(a)(17), the department may withhold the information at issue under
section 552.108(a)(1) of the Government Code; and (2) the department must withhold the
fingerprint information we have marked under section 552.101 of the Government Code in
conjunction with section 560.003 ofthe Government Code. The remaining information must
be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
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or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of .
the Atto~ney General, toll free, at (888) 672-6787.

Sincerely,

~.~
Christopher D. Sterner
Assistant Attorney General
Open Records Division

CDSA/eeg

Ref: ID# 357235

Enc. Submitted documents

c: Requestor
(w/o enclosures)


