ATTORNEY GENERAL OF TEXAS
' GREG ABBOTT

October 6, 2009

Ms. Mia M. Martin

General Counsel

Richardson Independent School District
400 South Greenville Avenue
Richardson, Texas 75081-4198

OR2009-14062

Dear Ms. Martin:

You ask whether certain information is subject to re'quired public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 357468.

The Richardson Independent School District (the “district™) received a request for all
personnel records for a former employee, including information related to any investigations
‘during a specified time period. We note you have redacted social security numbers pursuant
to section 552.147 of the Government Code.! You state that some responsive information
has been made available to the requestor. You claim that portions of the requested
information are excepted from disclosure under sections 552.101, 552.102, 552.130,

Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act.
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552.137; and 552.147 of the Government Code.> We have considered the exceptlons you
claim and reviewed the submitted representative sample of information.’

You state that a specified portion of the submitted information is not responsive to the
request. We agree the information you have marked is not responsive to the request, and this
decision does not address the pubhc availability of the non-responsive information which
need not be released.

Section 552.101 of the Government Code excepts from disclosure “information considered

to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code

§ 552.101. This section encompasses information protected by other statutes, such as
section 1324a of title § of the United States Code, which provides that an Employment

Eligibility Verification Form I-9 “and any information contained in or appended to such.

form... may not be used for purposes other than for enforcement of this chapter” and for
enforcement of other federal statutes governing crime and criminal investigations. See 8
U.S.C. § 13244(b)(5); see also 8 C.F.R. § 274a.2(b)(4). The submitted information includes

ani I-9 form, which is governed by federal law. Release of the submitted I-9 form under the

Act would be “for purposes other than for enforcement” of the referenced federal statutes.
Accordingly, we find the submitted I-9 form, which you have marked, is confidential under
section 552.101 of the Government Code, and may only be released in compliance with the
federal laws and regulations governing the employment verification system.

Section 5.52.101 also encompasses section 6103(a) of title 26 of the United States Code.
Prior decisions of this office have held section 6103(a) of title 26 of the United States Code

renders tax return information confidential. Attorney General Opinion H-1274 (1978) (tax -

returns); Open Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms).
Section 6103(b) defines the term “return information™ as “a taxpayer’s identity, the nature,
source, or amount of... income, payments,... tax withheld, deficiericies, overassessments,
or tax payments... or any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Internal Revenue Service] with respect to areturn or... the

determination of the existence, or possible existence, of liability... for any tax, penalty,...

or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return

information” expansively to include any information gathered by the Internal Revenue -

2Although you also raise section 552.104, section 552.135, and section 552.139 of the Government
Code, you have provided no arguments explaining how these exceptions are applicable to the submitted

information. Therefore, we do not address the applicability of section 552.104, section 552.135, or sect1on

'552.139 to the 'sﬁbmltted information: See Gov’t Code §§ 552.301(e)(1)¢A), 302 -~ - -

*We asstime that the “representative sample” of information submitted to this office is truly
representative of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). -

This open records letter does not reach, and therefore does not authorize the withholding of, any other requested
records to the extent that those records contam substantlally different types of information than that submitted
to this office. ‘
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Service regarding a taxpayer’s liability under title 26 of the United States Code. See Mallas v.

Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir. 1993).

We have marked the tax return information the district must withhold under section 552.101
of the Government Code in conjunction with section 6103(a) of title 26 of the United States
Code. : ' ' ) '

Section 552.101 also encompasses section 402.083 of the Labor Code, which provides that
“[{]nformation in or derived from a claim file regarding an employee is confidential and may
not be disclosed by the [Division of Workers’ Compensation of the Texas Department of

Insurance (the “division”)] except as provided by this subtitle[.]” Labor Code § 402.083(a). .

In Open Records Decision No. 533 (1989), this office construed the predecessor to
section 402.083(a) to apply only to information the governmental body obtained from the
Industrial Accident Board, subsequently the Texas Workers’ Compensation Commission,
and now the division. See Open Records Decision No. 533 at 3-6 (1989); see also Labor
Code § 402.086 (transferring confidentiality conferred by section 402.083(a) of the Labor
Code to information other parties obtain from division files). Accordingly, information in
the possession of the district that was not obtained from the division may not be withheld on

-the basis of section 402.083(a). In this instance, only one of the three pages you have marked
under section 402.083 of the Labor Code was obtained from the division. Two of the three

pages were prepared by the district. Accordingly, the district must withhold only the page
we have marked under section 552.101 in conjunction with section 402.083 of the Labor
Code. :

We note that the submitted information contains information covered by the Medical Practice
Act (“MPA”).* Section 552.101 of the Government Code also encompasses information
made confidential by other statutes, including the MPA. Occ. Code §§ 151.001-165.160.
Section 159.002 of the Occupations Code provides in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

_ (c) A person who receives information from a confidential communication

or record as described by this chapter, other than a person listed in

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470 '
(1987).
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Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the .
~authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a), (b), (c). This office has concluded that in governing access toa
specific subset of information, the MPA prevails over the more general provisions ofthe Act.
See Open Records Decision No. 598 (1991). Medical records must be released on receipt
of the patient’s signed, written consent, provided the consent specifies (1) the information
to be covered by the release, (2) the reasons or purposes for the release, and (3) the person

-to whom the information is to be released. See Occ. Code §§ 159.004, 159.005. Any -
subsequent release of medical records must be consistent with the purposes for which the
governmental body obtained the records. See Occ. Code § 159.002(c); Open Records
Decision No. 565 at 7 (1990). We find that portions of the submitted information consist of
medical records that fall within the scope of the MPA. Thus, the district must withhold this
information, which we have marked, under section 159.002 of the Occupations Code, unless
itreceives the required written consent for release of the information under sections 159.004
and 159.005 of the Occupations Code. '

Next, we note the requested information includes information subject to common-law
privacy. Section 552.101 encompasses information made confidential by the doctrine of
common-law privacy. Section 552.102 of the Government Code excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). In Hubert v.
Harte-Hanks Texas Newspapers, the court ruled that the test to be applied to information
claimed to be protected under section 552.102 is the same as the test formulated by the Texas
Supreme Court in Jndustrial Foundationv. Texas Industrial Accident Board for information
claimed to be protected under the doctrine of common-law privacy as incorporated by
section 552.101 of the Act. See Hubert v. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546,
550 (Tex. App.--Austin 1983, writref*d n.r.e.) (citing Indus. Found. v. Texas Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). We will therefore consider the applicability of
common-law privacy under section 552.101 together with your claim under section 552.102.

Common-law privacy protects information if (1) the information contains highly intimate or *
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found., 540
S.W.2d at 685. The types of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,

treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
In addition, this office has found that some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy: See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and

___pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
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physical handicaps). We note common-law privacy also protects other types of information.
This office has found that financial information relating only to an individual ordinarily

satisfies the first requirement of the test for common-law privacy, but that there is a

legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body See Open Records Decision Nos. 545 at 4 (1990)
(attorney general has found kinds of financial information not excepted from public
disclosure by common-law privacy to generally be those regarding receipt of governmental
funds or debts owed to governmental entities), 523 (1989) (information related to an
individual’s mortgage payments, assets, bills, and credit history is excepted from disclosure

under the common law right to privacy). Accordingly, the district must withhold the .

information we have marked under section 552.101 in conjunction with common-law
privacy, including the information we have indicated within the submitted audio recording.
In the event the district does not have the technological capacity to redact the type of
information we have indicated from the submitted recording, the district must withhold the
audio recordmg in its entirety.

We note that some of the requested information is subject to section 552.117(a)(1) of the

Government Code. Section 552.117(a)(1) excepts from public disclosure the home address -

and telephone number, social security number, and family member information of a current
or former official or employee of a governmental body who requests that this information be
kept confidential under section 552.024 of the Government Code. Whether a particular item
of information is protected by section 552.117(a)(1) must be determined at the time of the
governmental body’s receipt of the request for the information.- See Open Records Decision
No. 530.at 5 (1989). Thus, information may only be withheld under section 552.117(a)(1)

on behalf of a current or former official or employee who made a request for confidentiality

under section 552.024 prior to the date of the governmental body’s receipt of the request for
the information. Information may not be withheld under section 552.117(a)(1) on behalf of
a current or former official or employee who did not timely request under section 552.024
that the information be kept confidential. Accordingly, to the extent that the employee to
whom this information pertains timely elected confidentiality for this information under
section 552.024, the district must withhold the information we have marked under
section 552.117(a)(1), including the employee at issue’s social security number and home

address information within the submitted audio recording.’ In the event the district does not -

have the technological capacity to redact the type of information we have indicated from the
submitted recording, the district must withhold the audio recording in its entirety.

Youraise section 552.130 of the Government Code for portions of the requested information.
Section 552.130 provides that information relating to a motor Veh1cle operator’s license,

driver’slicense, motor vehicle title, or registration issued by a Texas agency is excepted from

SRegardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act.
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publicrelease. Gov’t Code § 552.130(a)(1), (2). Accordingly, the district must withhold the
Texas motor vehicle record information you have marked, as well as the information we have
marked, under section 552.130 of the Government Code.

Next, we note the requested information includes information subject to section 552.136 of
the Government Code. Section 552.136(b) states “[n}otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136. Accordingly, the district must withhold the bank account and routing numbers
we have marked under section 552 136 of the Government Code.

In summary, the submitted I-9 form is confidential under section 552.101 of the Government
Code, and may only be released in compliance with the federal laws and regulations
governing the employment verification system. The district must withhold the tax return
information we have marked under section 552.101 of the Government Code in conjunction
with section 6103(a) of title 26 of the United States Code. The district must also withhold
the page we have marked under section 552.101 in conjunction with section 402.083 of the

Labor Code. The district must withhold the information we have marked under

section 159.002 of the Occupations Code, unless it receives the required written consent for
release of the information under sections 159.004 and 159.005 of the Occupations Code.
The district must withhold the information we have marked under section 552.101 in
conjunction with common-law privacy, including the information subject to common-law
privacy within the submitted audio recording. The district must also withhold the
information we‘have marked under section 552.117(a)(1), including the employee at issue’s
social security number and home address information within the submitted audio recording,
to the extent that the employee to whom this information pertains timely elected
confidentiality for this information under section 552.024." In the event the district does not
have the technological capacity to redact the type of information we have indicated from the
submitted recording, the district must withhold the audio recording in its entirety. The
district must withhold the Texas motor vehicle record information you have marked, as well
as the information we have marked, under section 552.130 of the Government Code. The
district must also withhold the bank account and routing numbers we have marked under
section 552.136 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruhng trlggers important deadlines regarding the rights and respon31b1htles of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information uﬁder the Act must be directéd to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jennifer Burnett .
Assistant Attorney General
Open Records Division

JB/eeg

. Reft ID#357468

Enc. Submitted documents

c: Requestor
(w/o enclosures)




