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Ms. Clnistine Badillo
Walsh, Anderson, Brown, Aldridge & Gallegos, P.C.
P.O. Box 2156
Austin, Texas 78768

0R2009-14277

Dear Ms. Badillo:

You ask whether certain infonnation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 357976.

The Leander I11dependent School District (the "district"), which you represent, received a
request for infonnation pertaining to a specified computet breach investigation. You state
the district is redacting some infonnation pursuant to the Family Educational Rights and
Privacy Act ("FERPA"), 20 U.S.C. § 1232g.1 You have also redacted a social security
numberpursuanttbsection552.147 ofthe Government Code. See Gov't Code§ 552.147(b)
(govemmental body may redact social security number without necessity of requesting
decision from this office under the Act). YO~l claim the submitted infonnation is excepted
from disclosure lmder sections 552.108 and 552.111 of the GoVel11111ent Code. We have

----------~I'Fhe-Bllited-States-Beparhl1ent-0f-EduGati0n-Fanril:y-F01iG-y-G0mplianGe-Qffice-~the-~.'D-O-E~)-has --j

.informed tlus office FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has detemuned FERPA
detemunations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter from the DOE to this office on the Attorney General's website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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considered the exceptions you claim and reviewed the submitted infonnation, some ofwhich
appears to be a representative sample ofinfonnation.2

You assert Exhibit 2 is excepted lmder section 552.108 of the Govenunent Code.
Section 552.108(a) generally excepts infonnation held by a law enforcement agency that
deals with the detection, investigation, or prosecution ofcrime, ifreleaseofthe infonnation
would interfere with the detection, investigation, or prosecution of crime. See Gov't Code
§ 552.1 08(a)(1). A govenmlental body that claims information is excepted frOll1 disclosme
under section 552.108 must reasonably explain how and why section 552.108 is applicable
to the infonnation. See·Gov't Code §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte
Pruitt, 551 S.W.2d 706 (Tex. 1977); Open Records Decision No. 434 at 2-3 (1986).

The district is not a law enforcement agency. See Open Records Decision No. 199 (1978)
(agency whose function is essentially regulatory in nature is not "law enforcement agency"
for purposes of statutory predecessor to section 552.108). By its tenns, section 552.108
applies only to a law enforcement agency or a prosecutor. This office has detennined,
however, where an incident involving alleged criminal conduct is still lmder active
investigation or prosec:ution, section 552.108 may be invoked by any proper custodian of
infomlation that relates to the incident. .See Open Records Decision Nos. 474 (1987), 372
(1983). Where a non-law enforcement agency has custody of infonnation relating to a
pending case ofa law enforcement agency, the agencyhaving custodyofthe infonnation may
withhold the infonnation under section 552.108 ifthe agency demonstrates the infonnation
relates to the pending case and provides this office with a representation from the law
enforcement entity the law enforcement entity wishes to withhold the information. The
district has not provided any representation to indicate a law enforcement agency wishes to
withhold the infonnation at issue. Therefore, the district may not withhold the infonnation
under section 552.108.

You asseli Exhibit 3 is excepted under section 552.111 of the Govenunent Code.
Section 552.111 excepts from disclosme "an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency." This
section encompasses the attomey work product privilege fOlmdin Rule 192.5 ofthe Texas
Rules of Civil Procedme. City of Garland v. Dallas Morning News, 22 S.W.3d 351, 360
(Tex. 2000); Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 defines work'
product as

(1) material prepared 'Or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party's representatives, including

2We assume the "representative sample" ofrecords submitted to tIllS office is h1.1ly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIllS openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types ofinfo1TI1ation tI1an that subnlitted to tIllS office.
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thepaliy's attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a commimication made in anticipation oflitigation or for trial between a
party alld the party's representatives or among a paliy's representatives,
including the party's attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

A governmental body seeking to withhold infonnation1mder tIns exception bears the burden
of demonstrating the infonnation was created or developed for trial or in anticipation of
litigation by or for a paliyor a party's representative. Tex. R. Civ. P. 192.5; ORD 677 at 6-8.
In order for this office to conclude the infonnation was made or developed in allticipation
oflitigation, we must be satisfied that

a) a l:easonable person would have concluded from the totality of the
circumstances slm-ounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and[created or obtained the infonnation] for the purpose ofpreparing
for such litigation.

Nat'[ Tank Co. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "subst811tial chance" of
litigation does not mean a statistical probability, but rather "that litigation is more than

\

merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7.

You inform us Exhibit 3 "is a piece of correspondence produced by the District's legal
counsel and trallsmitted to the Federal Bureau ofhlVestigations 'FBI' in the context oftheir
investigation into this matter." We find, however, you have not established this document
constitutes material prepared or mental impressions developed in anticipation of litigation
or for trial by or for the district or the district's representatives. Likewise, you have not
shown this document is a communication made in anticipation of litigation or for trial
between the district and the district's representatives or among the district's representatives.
We therefore conclude that the district may not withhojd Exlnbit 3 as attorney work product
under sectiOll 552.111 of the Govermnent Code.

Some of the submitted infornlation is excepted under section 552.130 of the GovenU11ent
Code, which provides that infornlation relating to amotor vehicle operator's license, driver's
license, motor vehicle title, or registration issued by a Texas agency is excepted from public

-------r-e"lease. Gov'rcoae§-)5Z:T3U(aJ(T)~(2)-.The district must with11CfldlITe-:lexas-motoY- - - ­
vehicle record infonnation we have mal"ked under section 552.130.

Some of the materials at issue may be protected by copyright. A custodian ofpublic records
must comply with the copyright law and is not required to fimlish copies ofrecords that are
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copyrighted. Attomey General Opinion JM-672 (1987). A govenllnental body must allow
inspection ofcopyrighted materials unless an exception applies to the infonnation. Jet. If a
member of the public wishes to make copies of copyrighted materials, the person must do
so unassisted by the govenllnental body. In making copies, the member of the public
assumes the duty of compliance with the copyright law and the risk of a copyright
infringement suit. See Open Records Decision No. 550 (1990).

To conclude, the district must withhold the infonnation marked under section552.130 ofthe
Govel11ment Code. The district must release the remaining infonnation, but any copyrighted
infol111ation may only be released in accordance with copyright law.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detel111ination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
goven1l11ental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenllnent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

Jas. 0 ggeshall
sistant Attomey General

pen Records Division

JLC/cc

Ref: ID# 357976

Ene. Submitted documents

cc: Requestor
----------(w10 enclosme-s),-----~----------------------------J


