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.Dear Ms. Chatteljee:

You ask whether certain infonnation is subj ect to required public disclosure lmder the
Public Infol111ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 356477.

The University ofTexas Medical Health Science Center (the "university") received a request
for infonnationpertaining to investigations conducted by a named university employee
during a specified period of time. You state you will withhold portions of the responsive
information pursuant to section 552.117 ofthe Govel11ment Code.! You claim the submitted
information is excepted from disclosure under sections 552.101, 552.103, 552.107, 552.111,
and 552.137 of the Govenunent Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of infol111ation.2

IWe note a governmental body may withhold the social secmity number, home address and telephone
I number, and family member infol111ation of its employees without requesting a ruling from tIlls office,
~..-----previding-the-indi\CiduaLto_w.homJhejnfoJ:mationRertains timely elected to keep the infonnationprivate. Gov't
I Code §§ 552.024(c-1), 552. 117(a)(1).

. 2We assun{e the "representative sample" of records submitted to this office is truly representative of
the requested records as a whole. See Open Records DecisionNos. 499 (1988), 497 (1988). TIlls openrecords
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types ofinfonnation than that subnlltted to this office.
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POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(5!2)463-2100 WWW.OAG.STATE.TX.US

All Equal Employment oppol'tttliity Employe,.. p,.imed 011 Recycled Poper



Ms. Neera Chatteljee - Page 2

Initially, we note some of the submitted infOlmation, which we have marked, is not
responsive to this request because it was not created within the time period specified by the
requestor. This ruling does not address the public availability ofnon-responsive infomlation,
and the university is not required to release non-responsive infonnation in response to this
request. Accordingly, we will address your arguments with regard to the responsive
infonnation.

Next, we note pOliions of the submitted infonnation are subject to section 552.022 of the
Govenmlent Code. Section 552.022 provides in relevant part:

(a) Without limiting the amount or kind of infOlmation that is public
infomlation under this chapter, the following categories of infomlation are
public infomlation and not excepted £i.·om required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed repOli, audit, evaluation, or investigation made of,
for, or by a govemmenta1 body, except as provided by Section
552.108[.]

. Gov't Code § 552.022(a)(1). You infonn us portions of the submitted information pertain
to completed investigations. Section 522.022(a)(1) makes this infonnation expressly public
unless it is confidential under other law or excepted from disclosure under section 552.108
of the Govenunent Code. Although you seekto withhold the information subject to
section 552.022(a)(1) under sections 552.103, 552.107, and 552.111 of the Govenunent
Code, these sections are discretionary exceptions to disclosure that protect a govenunental
body's interests and maybe waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (govenunental
body may waive Gov't Code § 552.103); Open Records Decision Nos. 76 at 10-11 (2002)
(attomey-client privilege under Gov't Code § 552.107(1) maybe waived), 470 at 7 (1987)
(statutory predecessor to section 552.111 may be waived), 665 at 2 n.5 (discretionary
exceptions generally). As such, sectioilS 552.103, 552. ~ 07, and 552.111 are not other laws
that makes information confidential for the purposes of section 552.022. Therefore, the
university may not withhold the information subject to section 552.022 lmder
section 552.103, section 552.107, or section 552.111 of the Govenunent Code. However,
the Texas Supreme Comi has held the Texas Rules of Evidenceare "other law" within the

. meaning of section 552.022 of the Govenunent Code. See In re City of Georgetown, 53
S.W.3d 328,336 (Tex. 2001). The attomey-client privilege is also fOlmd lmder rule 503 of
the Texas Rules ofEvidence. Accordingly, we will consider your assertion ofthe attomey-

------ ----c1i-enlpTivilege-under-rttle--503-fol~the-in_f0rmati0n-su8jeet-to--seetion--S$2-.-022.-I11-additiol1, ----I

you claim this infomlation is excepted from disclosure lmder sections 552.101 and 552.137
of the Govenunent Code. Because sections 552.101 and 552.137 constitute other laws for
purposes.of section 552.022, we will address the applicability of these exceptions to the
submitted infomlation.

-- --._--- 1

------------,
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Next, we will address you asseliion of the attorney client privilege for pOliions of the
documents that are subject to section 552.022 of the Govenunent Code. Rule 503 of the
Texas Rules ofEvidence encompasses the attorney-client privilege and provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential cOlmnunications made for the pm1Jose of
facilitating the rendition ofprofessional legal services to the client:

(A) between the client or a representative ofthe client and the
client's lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative of the client, or the
client's lawyer or a representative of the lawyer, to a lawyer,
or a representative of a lawyer representing another party in
a pending action and concerning a matter ofCOlmnon interest
therein; .

(D) between representatives ofthe client or between the client
and a representative of the client; or

(E) among lawyers and their representatives representing the
same client.

TEX. R. EVID. 503(b)(1). A conummication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclosure is made in fmiherance ofthe rendition
ofpl:ofessionallegal services to the client or those reasonably necessary for the transmission
ofthe conununication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged
infornlation from disclosure under rule 503, a govenunental body must: (1) show that the
document is a cOlmnunication transmitted betweenprivileged paliies orreveals a confidential
communication; (2) identify the parties involved in the cOlmntmication; and (3) show that
the commmllcation is confidential by explaining that it was not intended to be disclosed to
third persons and that it was made in fmiherallCe of the rendition of professional legal
services to the client. Upon a demonstration ofall tluoee factors, the infonnati0l1 is privileged

'. and confidential tmder rule 503, provided the client has not waived the privilege or the
document does not fall within the purview of the exceptions to the privilege enumerated in
mle 503(d). Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.-

--------Houston-[-l-4th-Bist-;-]-1-99J,Il0-w-r-it-};-------V~u-61aim-th€-d0GUm€nts-you-ha:v~marked-iIl-th.G----------1

remaining submitted infonnation aloe privileged attorney-client communications. You state
the infornlation documents conununications, between and alTIongst university staff and a
university attorney that were made for the purpose ofproviding legal advice to the mllversity.
You have identified the paliies to the cOlmnunications. You state these cOlmnunications

-----1
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were intended to be and have remained. confidential. Based on your representations and om
review, we find you have demonstrated the applicability of the att0111ey-c1ient privilege to
the infol111ation we have marked. Accordingly, the university may withhold the inf01111ation
we have mmked under rule 503.

You claim the entirety of the remaining inf01111ation is excepted from disclosme under
section 552.101 in conjun~tion with section 161.032 of the Health and Safety Code.
Section552.101 ofthe Gove11nnent Code excepts from disc10sme "infonnation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses confidentiality provisions such as
section 161.032, which provides in relevant pali:

(c) Records, infonnation, or repOlis of a ... compliance officer and records,
infol111ation, or repOlis provided by a ... compliance officer to the govel11ing
body of a public hospital, hospital district, or hospital authority are not
subject to disclosme under [the ActJ.

(e) The records, infonnation, alld reports received or maintained by a
cOlnp1iallCe officer retain the protection provided by this section only if the
records, information, or repOlis me received, created, or maintained in the .
exercise of a proper function of the compliance officer as provided by the
Office of Inspector General of the United States Department of Health alld
Human Services.

(f) This section ... do[esJ not apply to records made or maintained in the
regular comse of business by a hospital, ... university medical center. or
health science center, [orJ hospital district[.J

Health & Safety Code § 161.032(c), (e), (f). You infonn us the university's Office of
Intel11aI Compliance (the "OIC") and the Hmnan Resomces Depaliment (the "HRD") are
responsible for investigation of repOlis of behavior that may constitute a violation of
criminal, civil, or administrative law. You state "[mJallY of [the requestedJ investigations
pertain to investigations initiated as a result of complaints submitted to the OIC Hotline."
You have marked such an example in Tab 5. Upon review ofthe submitted arguments alld
the submitted inf0l111ation, we find you have demonstrated the investigation that was initiated
as a result of a complaint to the OIC Hotline consists of records, infonnation, or repOlis of

-- - ----a'-wmpliance-office-thahs-subj·ecHo-sectien-le1--;m~_.___AGG8Fdingly,the-univ:ersity-lTIus'--- -I

withhold the infol111ation we have marked lmder section 161.032(c)in conjunction with
section 552.101. You fmiher state some 0f the requested investigations were initiated by the
HRD alld then reported to the OIC. As you state, the HRD is also charged with responding
to all incidents ofsuspected noncompliance. In this instance, the request is for investigations

I
_____~ _-----------------------------l



Ms. Neera Chatteljee - Page 5

conducted by a HRD employee. You have not explained how the HRD investigative records
consists ofi"ecords, infonnation, or repOlis of a compliance officer or records, inf01111ation,
or reports provided by a compliance officer to the governing board of a public hospital for
the purposes ofsection 161.032(c). You also have not explained how the HRD investigative
records consists of infonnation that was received, created; or maintained by the OIC in the
exercise of a proper function of a compliance officer as provided by the Office of Inspector
General of the United States Depmiment ofHealth and HlUllan Services. Id. § 161.032(e).
Accordingly, you have failed to demonstrate the remaining information is confidential under
section 161.032 of the Health and Safety Code, and it may not be withheld under
section 552.101 ofthe Government Code on that basis.

Section 552.101 ofthe Gove111ment Code also encompasses the Medical Practice Act (the
"MPA"), subtitle B oftitle 3 ofthe Occupations Code, which,governs the public availability
of medical records. Section 159.002 of the MPA provides in pad:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by aphysician is confidential and
privileged and may not be disclosed except as ·provided by this chapter.

(c) A person who receives infonnation from a confidential conulllUlication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has detennined that in governing access to a specific
subset of infonnation, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). Medical records must be released on the patient's
signed, written consent, provided that the consent specifies (1) the infonnation to be covered
by the release, (2) the reasons or purposes for the release, and (3) the person to whom the
inf01111ation is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of
medical records must be consistent with the purposes for which the govenU11ental body
obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). We
have marked documents in the remaining responsive infonnation that constitute medical
records under the MPA. Accordingly, the medical records we have marked may only be
released in accordance with the MPA.

Section 552.101 ofthe Govenunent Code also encompasses section 51.971 ofthe Education
-- -----G0E1e,whiGh-1JfE):v-id€s-il1-part~:----------:-------------------------1

(a) In this section:

it ---- -
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(1) "Compliance program" means a process to assess and ensure
compliance by the officers and employees of an institution ofhigher
education with applicable laws, rules, regulations, and policies,
including matters of:

(A) ethics and standards of conduct;

(B) financial reporting;

(C) intemal accounting controls; or

(D) auditing.

(c) The following are confidential:

(1) information that directly or indirectly reveals the identity of an
individual who made a report to the compliance programoffice ofan
institution of higher education, sought guidance fi.·om the office, or
pmiicipated in an investigation conducted under the cOlnplimlce
program; and

(2) infomlation that directly or indirectly reveals the identity of ml
individual as a person who is alleged to have or may have planned,
initiated, or participated in activities that are the subject of a repOli
made to the compliance program office of an institution of higher
education if, after completing an investigation, the office detennines
the report to be unsubstantiated or without merit.

(d) Subsection (c) does not apply to infonnation related to an individual who
consents to disclosure of the information.

(e) Infonnation produced in a compliance program investigation the release
of which would interfere with an ongoing compliance investigation is
excepted from disclosure under Chapter 552, Govemment Code.

ActofJune 3, 2009, 81st Leg., RS., ch.1015, § 3, 2009 Tex. Sess. Law Servo 2629, 2629-30
- -------'(Vemoll)-Eto-be-cod-i-fied-at~EduG_;____GeE1e-§---S-1.9.'7-1+--Y:Qu-state-thaLiil-response_to~the_-____ _ _II

complaints to which the submitted infonnation pertains, the lmiversity "initiated its intemal
process of review to assess and ultimately, ensure that its employees complied with all
applicable laws, rules, regulations and policies." Thus, we agree pOliions of the remaining
inf0111lation pertain to the university's compliance program for purposes ofsection 51.971. I

----=~-=--~----------=-=-===[
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See Educ. Code § 51.971(a). You state none of the individuals who made repOlis to the
COmlJliance program office, pmiicipated in investigations conducted under the compliance
program, or were alleged to have cOlmnitted the activities that are the subject of the
complaints have consented to release of their infonnatiol1. See id. § 51.971(d).

You seek to withhold the inf01111ation you have marked in its entirety lmder
section 51.971(e). This section requires (1) there be an ongoing complimlce program
investigation,and (2) release ofthe records at issue would interfere with such investigation.
IeZ. § 51.971(e). You inf01111 this office the inf0l111ation you have mm"ked pertains to an
unresolved compliance investigation that is ongoing by the university. You assert release of
this infonnation at this time will interfere with tIns investigation. Accordingly, we conclude
the university must withhold this infonnation, which we have marked, in its entirety lmder
section 552.101 in conjunction with section 51.971(e) of the Education Code.

You assert the remaining responsive information contains identifying inf01111ation that is
confidentiallU1der subsections 51.971(c)(1) and (2). Section 51.971 (c)(l) makes confidential
information that identifies individuals as complainants, as having sought guidance from a
compliance prograin, or as participants in an investigation conducted under a compliance
program. let. § 51.971(c)(1). Section 51.971(c)(2) makes confidential ill:fonnation that
identifies individuals alleged to have committed the activities that are the subject of a
complaint made to a compliance program office if the office detennines the report is
unsubstantiated. let. § 51.971 (c)(2). You represent the investigations to wmch the remaining
infonnation pertains concluded in detenninations that the complaints were unsubstantiated
or without merit. Accordingly, we marked the identifying infonnation ofthe individuals who
complained, the individuals who participated in the investigations, and the individuals who
are the subjects ofthe investigations in the remaining infonnation. Thus, the university must
withhold this infonnation under section 552.101 in conjunction with section 51.971(c).
However, you do not explain how the remaining information identifies individuals who
complained, individuals who pmiicipated in the investigations, or individuals who are the
subjects ofthe investigations conducted pursuant to section 51.971 ofthe Health mld Safety
Code. Consequently, you failed to show the remaining infonnation is confidential under
section 51.971(c), and this infonnation may not be withheld under section 552.101 onthat

. basis.
I

You claim some of the remammg infonnation is excepted from disclosure under
section 552.101 of the Gove111ment Code in conjlUlction with constitutional and
common-law privacy. Conmlon-Iaw privacy protects inf01111ation that (1) contains highly
intimate or embanassing facts, the puhlication ofwhich would be highly objectionable to a

--------~l'eas0nable-persel1,andE_2-)-is-Il0t-0f-l~gitimate-cQncenl-to-the-pub1ic.Jndus"~QLmd.yJe.:X'. --i

Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). The type ofinfonnation considered
intimate and embanassing by the Texas Supreme Court in Industrial Foundation included
inf01111ation relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
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injuries to sexual organs. fd. at 683. In addition, this office has found some kinds ofmedical
infomlation or information indicating disabilities or specific illnesses are excepted from
required public disclosure under conU110n-lawprivacy. See Open Records DecisionNo. 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps).

Federal constitutional privacy consists of two intelTelated types of privacy: (1) the right to
make certain kinds of decisions independently and (2) an individual's interest in avoiding
disclosure of personal matters. See Whalen v; Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first type
protects an individual'sautonbmy within "zones ofprivacy" which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education..
ORD 455 at 4. The second type of constitutional privacy requires a balancing between the
individual's privacy interests and the public's need to lmow infol111atioil ofpublic concel11.
fd. at 7. The scope of information protected is nalTower than that :under the common-law
doctrine of privacy; constitutional privacy under section 552.101 is reserved for "the most
intimate aspects of human affairs." feZ. at 5 (quoting Ramie v. City ofHedwig Village,
Tex., 76~ F.2d 490 (5th Cir. 1985)).

Upon review, we agree pOliions of the remaining infonnation are highly intimate <?r ,.
embarrassing and not oflegitimate public interest. However, the identities ofthe individuals
to whom this information relates must be withheld pmsuant to section 51.971 of the
Education Code. Thus, the privacy interests ofthese individuals is not implicated by release
of this. infonnation. Accordingly, the university may not withhold any pOliion of the
remaining infonnation under section 552.101 in conjunction with common-law plivacy.
Fmiher, you have failed to demonstrate how any portion ofthe remaining infonnation falls
within the zones of privacy or implicates plivacy interests for purposes of constitutional

. privacy. Therefore, the university may not withhold any ofthe remaining infonnation under
section 552.101 on that basis.

Section 552.137 of the Govennnent Code excepts from disclosure "an e-mail address of a
m~mber afthe public that is provided for the purpose ofcOllli11lmicating electronically with
a govermnental bodY"lmless the 'member ofthepublic consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). feZ. § 552.137(a)-(c). You state
the university has received consent for release of the submitted e-mail addresses.
Accordingly, the university must withhold the e-mail addresses you have marked, as well as
an additional e-mail address we have marked, in the remaining responsive infonnation under
section 552.137 of the GovenU11ent Code.

IIrsuffillTary;theLllliversity-may-wirhh.elEl-the-infoffilatiol1-we-ha.v:e-lnarke_d_pjlr,-"S~u"""an""'"t"---,,,to"-- ---J

rule 503 of the Texas Rules ofEvidence. The university must withhold the infomiation we
have marked under section 552.101 of the Govennnent Code in conjunction with
syction 161.032 of the Health and Safety Code. The medical infonnation we have marked
may only be released in accordance with the MPA. The university must withhold the

I

r--
i

. ~._--_... ---I
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inf01111ation we have marked pursuant to section 552.101 of the Gove111ment Code in
conjunction with section 51.971 of the Health and Safety Code. The marked e-mail
addresses within the remaining responsive infonnation must be withheld under
section 552.137 of the Govenmlent Code. The remaining responsive infonnation must be

released.

This letter ruling is limited to the paliicular infonnation at issue in this request alld limited
to the facts a~ presented to us; therefore, thisruling must not be relied upon as a previous
determination: regarding any other inf01111ation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govemmental body and of the requestor. For more information conce111ing those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Att0111ey General's Open Gove111ment Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
inf01111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

!fu~
Karen E. St~ck

Assistant Att0111ey General
Open Records Division

KES/cc

Ref: ID# 356477

,Ene. Submitted documents

c: Requestor
(w/o enclosures)

--------------------- ~-----------------------


