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Mr. Robert E. Reyna'
Assistant City Attol11ey
City of San Antonio
P.O. Box 839966
San Antonio, Texas 7823-3966

0R2009-14535

Dear Mr. Reyna:

You ask whether certain infonnation is subj ect to required public disclosme under the
Public Infol111ation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Yom request was
assigned ID# 358225 (COSA File No. 2008-2242).

The San Antonio Police Depaliment (the "department") received a request for a copy of a
specified police report. You claim the submitted infonnation is excepted from disclosme
under section 552.1010fthe Goven1ll1ent Code. We have considered the exception you claim
and reviewed the submitted infol1l1ation.

Initially, we must address the department's obligations under section 552.301 of the
Govenllnent Code, which prescribes the procedmes that a govenllnental body must follow
in asking this office to decide whether requested infonnation is excepted from public
disclosme. Pmsuant to section 552.301(b), a govel11mental body must ask for a decision
fi.·om this office and state the exceptions that apply within ten business days ofreceiving the
written request. See Gov't Code § 552.301(a), (b). Under section 552.301(e), a
goven1l11ental body is required to submit to this office within fifteen business days of
receiving an open records request (1) written comments stating the reasons why the stated

I--~-----~ex=c=e=ptions apply tlTatwould-aHow-the-1nfol111ation-to-"be-witllheld,t2)-a-GGIJY-Gf.-th€-wl:itten-.-------1
request for infonnation, (3) a signed statement or sufficient evidence showing the date the
govenllnental body received the written request, and (4) a copy of the specific infonnation
requested or representative samples, labeled to indicate which exceptions apply to which
parts ofthe docmnents. See id. § 552.301(e). In this instance, the department received the
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request for information on December 3, 2008, but did not request a mling or submit the
infonnatio~l required by subsection (e) for our review until August 6, 2009. Consequently,
we find that the depmiment failed to comply with the procedural requirements of
section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal preslilllption
that the requested infornlation is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the infonnation from disclosure. See id.
§ 552.302; City ofDallas v. Abbott, 279 S.W.3d 806,811 (Tex. App.-2007, pet. granted);
Simmonsv. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005, nopet.);Hancock
v. State Ed. ofIns. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no wlit); see also Open
Records Decision No. 630 (1994). A compelling reason exists when third-pmiyinterests are
at stake or when infonnation is confidential under other law. See Open Recqrds Decision
No. 150 (1977). Because section 552.101 ofthe Govennnent Code can provide a compelling
reason to overcome this presumption, we will consider this exception.

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 261.201 oftheFamily Code, which
provides as follows:

(a) [T]he following infOlTIlation is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or lmder mles adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made lillder this
chapter and the identity of the person making the repOli; and

(2) except as otherwise provided in this section, the files, reports,
records, cOlmmmications, audiotapes, videotapes, andworkingpapers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an· investigating agency, other than the
department or the Texas Youth Commission, on request, sImI proviae-to th""e,.------------'-l
parent, managing conservator, or other legal representative of a child who is
the subject of reported abuse or neglect, or to the child if the child is at
least 18 years of age, infbnnation concerning the reported abuse or neglect
that would otherwise be confidential lillder this section. The investigating
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agency shall withhold infonnation under this subs~ction if the parent,
managing conservator, or other legal representative ofthe child requesting the
information is alleged to have committed the abuse or neglect.

(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(1) any personally identifiable infonnation about a victim or witness
under 18 years of age unless that victim or witness is:

(A) the child who is the subject of the report; or

(B) another child of the parent, managing conservator, or
other legal representative requesting the infonnation;

"

(2) any information that is excepted from required disclosure lmder
[the Act], or other law; and

(3) the identity of the person who made the report.

Act ofApril 10, 1995, 74th Leg., R.S., ch. 20, § 1, 1995 Tex. Gen. Laws 1i3, 262, amended
, by Act of Jlme 1,2009, 81st Leg., R.S., ch. 779, § 1,2009 Tex. Sess. Law Servo 1965 and

Act ofJune 3, 2009, 81st Leg., R.S., ch. 1377, § 13,2009 Tex. Sess. Law S~rv. 4324, 4327
(Vernon) (to be codified as amendments of Fam. Code § 261.201). You indicate the
submitted report was used or developed in an investigation of alleged or suspected child
abuse. See Fam. Code §§ 261.001 (defining "abuse" for purposes of chapter 261 of the
Family Code); see also § 101.003(a) (defining "child" forpmposes ofthis section as person
under 18 years ofage who is not and has not been married or who has not had the disabilities
ofminority removed for general pmposes). Based on yom representations and om review,
we find the submitted repOli is generally cOI).fidential under section 261.201 of the Family
Code. However, the requestor is the parent ofthe child who is the subject ofthe repOli, and
the parent is not alleged to have committed the suspected abuse. hl this instance, the
depmiment may not use section 261.201(a) to withhold this report from this requestor. Id.
§261.201(k). How~ver, section 261.201(1)(3) requires that hefore a parent may inspect such
records, the identity ofthe reporting pmiy must be withheld. Id. § 261.201 (1)(3). Therefore,
with the exception of the identity of the repOliing pmiy, which we have marked, the
depmiment must release the submitted infonnation to the 1,"equestor. 1

'--------------::.----------------'----~------~--.--_J.

lWe note that because the requestor has a special right ofaccess to the submitted information in this
instance, the deparh11ent must again seeka decision from tIus office if it receives another request for the same
information from another requestor.

--~ --_.~---
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This letter ruling is limitedto the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infol111ation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenU11ental body and ofthe requestor. For more information concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

Jonathan Miles
Assistant Attol11ey General
Open Records Division
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