ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 15, 2009

Ms. Lisa D. Mares

Taylor, Olson, Adkins, Sralla & Elam, L.L.P.
6000 Western Place, Suite 200

Fort Worth, Texas 76107-4654

OR2009-14606-

. Dear Ms. Mares:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
-assigned ID# 358437.

The City of Haltom (the “city”), which you represent, received three requests for three
separate categories of information relating to a specified address. You indicate the city
maintains no information responsive to the request submitted as Exhibit B.! You also
indicate that you do not maintain 2007 gas line inspections responsive to a portion of the

- request submitted as Exhibit A.*> You claim that the submitted information is excepted from

disclosure under section 552.103 of the Government Code. We have considered the
exception you claim and reviewed the submitted information. :

'The Act does not require a governmental body to answer factual questions, conduct legal research,
“or create new information in responding to a request. See Open Records Decision Nos. 563 at 8 (1990), 555
at 1-2 (1990). However, a governmental body must make a good faith effort to relate a request to information

held by the governmental body. See Open Records Decision No. 561 at 8 (1990). We assume the city has made
a good faith effort to do so. .

-2We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 5628.W.2d 266 (Tex. Civ. App.—San Antonio1978, writ dism’d); Open Records Decision Nos
605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986),362 at 2 (1983).

PosT OFFICEBOX 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer . Printed on Recycled Paper




Ms. Lisa D. Mares - Page 2

Initially, we note that a portion of the submitted information did not exist when the city
received the instant requests for information, and thus is not responsive to the requests. This
decision does not address the public availability of the non-responsive information, which
we have marked, and that information need not be released in response to these requests.

Next, we must address the city’s obligations under section 552.301 of the Government Code,
which prescribes the procedures that a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. See Gov’t
Code § 552.301(b). Under section 552.301(e), a governmental body is required to submit
to this office within fifteen business days of receiving an open records request (1) written
comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. See id.
§ 552.301(e). In this instance, the city received three requests from the same requestor for
the information at issue. The city received the request for information submitted as
Exhibit A on July 23, 2009, but did not request a ruling from our office until August 7, 2009,
or submit the requested information for our review until August 14, 2009. Consequently,
we find that the city failed to comply with the procedural requirements of section 552.301
with regards to the request submitted as Exhibit A.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when
information is confidential under other law. See Open Records Decision No. 150 (1977).
Section 552.103 is a discretionary exception to disclosure that protects a governmental
body’s interests and may be waived. See Gov’t Code § 552.007; Open Records Decision
Nos. 663 at 5 (1999) (untimely request for decision resulted in waiver of discretionary
exceptions), 177 (1977) (statutory predecessor to section 552.108 subject to waiver). In
failing to comply with section 552.301, the city has waived its claim under section 552.103

to the request submitted as Exhibit A under section 552.103 of the Government Code. As
-youraise no further exceptions to disclosure for this information, Exhibit G must be released
to the requestor.
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Next, we address your argument under section 552.103 for the information that was timely
submitted. Section 552.103 of the Government Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or .
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden'of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

You inform us and provide documentation showing that, prior to the city’s receipt of the

" request at issue, the city was named as a defendant in a lawsuit pertaining to the address

specified in the requested information. We therefore agree that litigation was pending on the
date the city received the request. Based on your representations and our review, we find that
Exhibits E and F relate to the property named in the lawsuit and are thus, related to the
pending litigation for purposes of section 552.103. Therefore, the c1ty may generally
withhold Exhibits E and F pursuant to section 552.103. .

We note, however, that once the information has been obtained by all parties to the pending
litigation, no section 552.103(a) interest exists with respect to that information. Open
Records Decision No. 349 at 2 (1982). We also note that the applicability of
section552.103(a) ends whenthelitigation-hasconcluded: —Attorney-General Opinion
MW-575 (1982) at 2; Open Records Decision Nos. 350 at 3 (1982), 349 at 2 (1982).-
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This letter rulirig is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Nneka Kanu

Assistant Attorney General
Open Records Division
NK/jb

Ref: ID# 358437

Enc. Submitted documents

cc: Requestor
(w/o enclosures)




