
ATTORNEY GENERAL OF TEXAS

G R E'G A B BOT T

October 16, 2009

Ms. Caren S. Sweetland
Gibbs & Bruns, L.L.P.
1100 Louisiana, Suite 5300
Houston, Texas 77002

0R2009-14679

Dear Ms. Sweetland:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 358587.

The Houston Police Officers' Pension System (the "system"), which you represent, received
a request for DefelTed Retirement Option Plan ("DROP") statements of individual members
of three specified graduating police cadet classes, as well as DROP statements of a named
member ofthe system's Board ofTrustees. You claim the submitted infonnation is excep.ted
from disclosure under sections 552.101, 552.102, 552.103, and 552.117 ofthe Govemment
Code. You state you have notified the individuals whose information was requested pursuant
to section 552.304 ofthe Govel'mnent Code. See Gov't Code § 552.304 (any person may
submit w11tten comments stating why infonnation at issue in request for Attoi11ey General
ruling should or should not be released). We have considered the exceptions you claim and
reviewed the submitted representative sample of infonnation. 1 We have also considered
COlmnents submitted to this office by two individuals whose DROP statements were
requested. See id.

Section 552.103 of the Govel11ment Code provides:

(a) Infonnation is excepted :fi..om [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or

IWe assume the "representative sample" of records submitted to tillS office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). TIlls openrecords
letter does not reach, and therefore does not authOlize the withholding of, any otiler requested records to the
extent that those records contain substantially different types of infonnation than that submitted to tIlls office.
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employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a patiy.

(c) Infonnation relating to litigation involving a govenunental body or an
officer or employee of a govenunental body is excepted fi.-om disclosme
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public infol111ation for
access to or duplicati011 of the infol111ation.

Gov't Code § 552.103(a), (c). The system has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a patiicular
situation. The test for meeting this bmden is a showing that (1) litigation is pending or
reasonably anticipated, and (2) the infol111ation at issue is related to that litigation. Univ. of
Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st
Dist.] 1984, writrefdn.r.e.); Open Records Decision No. 551 at4 (1990). The system must
meet both prongs ofthis test for infol111ation to be excepted under section 552.1 03(a).

To establish litigation is reasonably anticipated, a govenunental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." Open Records Decision No. 452 at 4 (1-986). Whether litigation is reasonably
anticipated must be detennined on a case-by-case basis. Id. Concrete evidence to support
a claim that litigation is reasonably anticipated may include, for example, the govenunental
body's receipt of a letter containing a specific threat to sue the govenunental body from an
attol11ey for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On
the other hand, this office has detennined that ifan individual publicly tlu'eatens to bring suit
against a govenmlental body, but does not actually take objective steps toward filing suit,
litigationisnotreasonablyanticipated. See Open Records DecisionNo. 331 (1982). Fmiher,
the fact that a potential opposing paliy has hired an attol11ey who makes a request for
infonnation does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983).

You state, prior to the system's receipt of the present request, an attomey sent a letter to the
system stating she has been retained by the requestor and two other individuals, all ofwhom
are Houston peace officers and :Qartici:Qants in the system, to represent their interests in the
matter of a disputeconcel11ing the calculation of their DROP benefits. You have provided
a copy ofthe letter, which includes a demand for recalculation of the clients' payments, and
a request for a reply within fifteen days "to prevent litigation." You also state the system,
the day before receipt ofthe present request, sent a letter in reply which stated the system will
not recalculate the benefits. Based upon yom representations and a review ofthe submitted
infol111ation, we conclude the system reasonably anticipated litigation on the date it received
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this request for infOlmation. Fmiher, you explain the requested infonnation relates to the
DROP benefits ofother officers who graduated in the same cadet classes as the requestor and
the two other anticipated plaintiffs. We therefore also find the requested infonnation is
related to the anticipated litigation. Accordingly, the system may generally withhold the
responsive infOlmation under section 552.103 of the Govenllnent Code.2

We note, however, once infonnation has been obtained by all tlll-ee plaintiffs in the
anticipated litigation till-ough discovery or otherwise, no section 552.103(a) interest exists
with respect to that inf01111ation. See Open Records Decision Nos. 349 at 2 (1982), 320 at 1
(1982). Thus, infOlmation that has either been obtained from or provided to all the opposing
pmiies in the anticipated litigation is not exceptediiom disclosure lmder section 552.1 03 (a),
and it must be disclosed. Fmiher, the applicability of section 552.103(a) ends when the
litigatiOll has concluded or is no longer reasonably anticipated. Att0111ey General Opinion
MW-575 at 2 (1982); Open Records Decision Nos. 350 at 3 (1982),349 at 2 (1982).

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennin3;tion regarding any other infonnation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenll11ental body and ofthe requestor. For more infonnation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att0111ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
inf01111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll fi-ee, at (888) 672-6787.

Sincerely,

fJIH~~I~~ ~-

Karen E. Stack
Assistant Att0111ey General
Open Records Division

KES/cc

Ref: ID# 358587

Ene. Submitted documents

c: Requestor
(w/o enclosures)

2As our ruling is dispositive, we need not address your remaining arguments against disclosure.


