
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 16, 2009

Ms. Laura C. Rodriguez
Walsh, Anderson, Brown, Aldridge & Gallegos, P.C.
P.O. Box 460606
San A11tonio, Texas 78246

0R2009-14682

Dear Ms. Rodriguez:

You ask whether celiain infonnation is subj ect to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 358578.

The Northside Independent School District (the "district"), which you represent, received a
request for infonnation pertaining to a grievance and allegations filed by a named individual,
the requestor's human resources file with the district, and recordings ofthree hearings related
to the requestor's grievance.· You state the district will release the requested hearing
recordings to the requestor. You claim that the submitted infol111ation is excepted from
disclosure under sections 552.103, 552.107, and 552.111 ofthe Govemment Code. Wehave
considered the exceptions you claim and reviewed the submitted information.

You argue that some of the submitted infonnation, which you marked, is not responsive to
the instant request for infol111ation because it is unrelated to the named individual or the
requestor. Upon review, we agree, and this ruling does not address the public availability of
the infol111ation you marked that is not responsive to the request. Thus, the district is not
required to release this infol111ation in response to this request.

Some ofthe responsive information is subject to section 552.022 ofthe Govenllnent Code.
Section 552.022 provides, in relevant pmt, as follows:
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(a) Without limiting the amount or kind of info1111ation that is public
info1111ation under this chapter, the following categories of info1111ation are
public information and not excepted fTom required disclosure under this
chapter unless they are expressly confidential lmder other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a gove111l11ental body[;]

(5) all working papers, research materials, and infonnation
used to estimate the need for or expenditure of public llmds
or taxes by a gove111l11ental body on completion of the
estimate;

(15) infonnation regarded as open to the public under an
agency's policies[.]

Gov't Code § 552.022(a)(I), (5), (15). The responsive infonnation includes a completed
evaluation of the requestor made by the district which is expressly public (under
section 552.022(a)(1). The responsive information also il1~cludes several salary evaluation
worksheets and calculation f01111S that were used by the district to estimate initial salary
levels or salmy increases for district employees. The submitted documents reflect that the
salaries or pay increases to which these documents relate were awarded. Therefore, these
worksheets are subject to section 552.022(a)(5). You also submitted some job
mUlouncements/postings and a staff directOly for the district's tecln10logy services
department as responsive to this request. Because these documents are or were made
available to the public on the district's website, we conclude the district regards them as
public. Accordingly, the job mUlouncements/postings and staff directOly are subject to
section 552.022(a)(15). .

Generally, the district may only withhold info1111ation subject to section 552.022 if it is
expressly confidential under "other law." Id. § 552.022(a). You claim all of these
documents are excepted under section 552.103 and that some of them are privileged under
section 552.107. However, sections 552.103 and 552.107 are discretionary exceptions to

. ~__._dis~clQsurethat protect a gov'e111l11ental body's interests and may be waived. See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.)
(govenUl1ental bodymaywaive section552.103); Open Records DecisionNos. 676 at 10-11
(2002) (atto111ey-clientprivilegeunder section 552.1 07(1) niaybewaived), 665 atn.5 (2000)
(discretionmy exceptions generally). As such, these sections are not "other law" that make
information confidential for purposes of section 552.022. Therefore, the distlict may not

I
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withhold the documents we marked that are subj ect to section 552.022 under section 552.103
or section 552.107 of the Govenmlent Code. However, in addition to section 552.107, the
attorney-client privilege is also found in mle 503 ofthe Texas Rules ofEvidence. The Texas
Supreme Court has held the Texas Rules ofEvidence are "other law" within the meaning of
section 552.022 of the Govenunent Code. See In re City of Georgetown, 53
S.W.3d 328,336 (Tex. 2001). Accordingly, we will consider the applicability ofmle 503
to the documents you assert are protected by the attorney-client privilege that are also subj ect
to section 552.022. However, because you oilly assert section 552.103 for the remaining
documents subject to section 552.022, these docmnents must be released.

Rule 503 of the Texas Rules of Evidence encompasses the attorney-client privilege and
provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the pm-pose of
facilitating the rendition of professional legal services to the client:

(A) betweeli the client or a representative ofthe client and the client's
lawyer or a representative ofthe lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative ofthe client, or the client's lawyer
or a representative of the lawyer, to a lawyer or a representative of a
lawyer representing another party in a pending action and conceming
a matter of COl1unon interest therein;

(D) between representatives ofthe client or between the client and a
representative ofthe client; or

(E) among lawyers and their representatives representing the same
client.

.TEX. R. EVID. 503(b)(1). A cOlmnunication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance ofthe rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the conununication. Id. 503(a)(5). Thus, in order to withhold attomey-client privileged

~--- - ---_infol1nation-fronLdiscloSllre_ulld_eLDJle_5~Q3_,-<Lgovenunental bod)' must: (lt~l1ow the__~ ----i

documeilt is a cOlmnunication transmittedbetweenprivilegedpaliies or reveals a confidential
conu11lmication; (2) identify the paliies involved in the conununication; and (3) show the
conu11lmication is confidential by explaining it was not intended to be disclosed to third
persons and it was made in fmiherance of the rendition ofprofessional legal services to the
client. Upon a demonstration of all three factors, the information is privileged and
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confidentiallmder rule 503, provided the client has not waived the privilege or the doclU11ent
does not fall within the purview ofthe exceptions to the privilege enumerated in rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th
Dist.] 1993, no writ).

The remaining documents subject to section 552.022 were sent from the district to an
individual you idelitify as the district's outside counsel, regarding the named individual's
grievance. You also explain this infomlationwas con1l11lmicated in the context ofaddressing
legal business, including litigation, public infomlation requests, and pers0l1l1el matters.
Based on your representations and our review, we agree these doclmlents are pali of a
privileged attomey-client cOlm11lmication. Thus, the district maywithhold them under Texas
Rule of Evidence 503.

We next tum toyour claim under section 552.103 ofthe Govemment Code for the remaining
responsive infomlation. Section 552.103 provides in relevant part as follows:

(a) Infonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or nlay be a paliy or to which an officer or
employee of the state or a political subdivision, as a consequence of the.
person's office or employment, is or may be a paliy.

(c) Infonnation relating to litigation involving a govenllnental body or an
officer or employee of a goven1l11ental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infomlation.

Gov't Code § 552.103(a), (c). A govemmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date that the govenllnental body received the
request for information, and (2) the infonnation at issue is related to that litigation. Thomas

. v. Cornyn, 71 S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Univ. a/Tex. Law Sch.
v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v.

_------'R'-L-,QustmL.Eo..s'LCQ.'-6J~A-.S.R.2-d..2J-Q,.212~(Tex. A1212. ~H.QJlst.9ILn st Dist.·11981".J'Vrit rei'd ~ __
n.r.e.); ORD 551 at 4. A govemmental body must meet both prongs of this test for
infomlation to be excepted lmder section 552.103(a). To establish litigation is reasonably
anticipated, a govenmlental body must provide this office "concrete evidence showing that
the claim that litigation may ensue is more than mere conjecture." Open Records Decision
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No. 452 at 4 (1986). Whether litigation is reasonably anticipated must be detennined on a
case-by-case basis. ORD 452 at 4.

You state, and provide documentation showing, the requestor filed a complaint with the
Equal Employment Opportunity COlmnission ("EEOC") against the district, alleging
discrimination based on race and gender. TIns office has stated that a pending EEOC
complaint indicates that litigation is reasonably anticipated. See Open Records Decision
Nos. 386 at 2 (1983), 336 at 1 (1982). Based on om review of the submitted EEOC
complaint, we agree the district reasonably anticipated litigation on the date it received the
present request for information. We agree the requestor's human resources file relates to this
anticipated litigation. Additionally, you have shown that the pending litigation initiated by
the named individual is related to the requestor's EEOC complaint. However, the pmpose
of section 552.103 is to enable a govenunental body to protect its position in litigation by
forcing parties seeking inf01111ation relating to the litigation to obtain such inf01111ation
tlu'ough discovery procedmes. See Open Records Decision No. 551 at 4-5 (1990). Thus,
once information is obtained from or provided to all the opposing parties in the anticipated
litigation, there is no interest in withholding that infonnation tmder section 552.103. See
Open Records Decision Nos. 349 (1982), 320 (1982). Some of the docnments in the
requestor's persOlU1el file reflect they were obtained :6..om or provided to the requestor in the
context ofthe requestor's employment or in response to prior open records requests. These
ddcuments may not be withheld under section 552.103. We have, however, marked the
inf01111ation the district may withhold under section 552.103 ofthe Government Code.! We
note that the applicability ofsection 552.103 ends once the related litigation concludes. See
Att0111ey General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

You next asse1i that some oftheseremaining documents are excepted under section 552.107
of the Govermnent Code, wInch protects information coming within the att0111ey-client
privilege. The test for detennining whether infonnation is protected tmder the attorney-client
privilege under section 552.107 is the same as that discussed above under Texas Rule of
Evidence 503. First, a govenU11ental bodymust demonstrate that the infoll11ation constitutes
or documents a communication. Second, the cOllUmmication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client gove111mental
body. Third, the privilege applies only to cOlnmtmications between or among clients, client
representatives, lawyers, and lawyer representatives. Lastly, the attorney-client privilege
applies only to a confidential.communication, meaning it was "not intended to be disclosed
to third persons other than those to whom disclosme is made in fmtherance of the rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission

________.__oLthe_commtmication.'-'-DRD_626_. _
-----------------~~--- -1

I
I

lAs our lUling is dispositive for this information, we need not address yom argwllents lUlder I

~-------se-c-ti-0l-l-55-2-.1-o-7-0-r-se-c-ti-0l-l-55-2-._11_l_t_0_W_it_h_l10_l_d_tl_ll_S_in_fiO_11_11_a_tio_n_. --' ----j1
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. You claim some of the remaining documents are privileged lU1der the at):0l11ey-client
privilege. However, as noted above, these documents 'were obtained from or provided to the
requestor, who is not a privileged pmiy. We find you have failed to explain how these
documents were between or among privileged pmiies, and they may not be withheld under
section 552.107.

The remaining infol111ation ilicludes the requestor's medical records govel11ed by the Medical
Practice Act (the "MPA"), subtitle B of title 3 of the Occupations Code.2 Section 159.002
of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
cOlmection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential mld
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential cOlmnunication
or record as described by this chapter, other than a person listed in
Section159.004 who is acting on the patient's behalf, may not disclose the
infol111ation except to the extent that disclosure is consistent with the
authorized purposes for which the infol111ation was first obtained.

Occ. Code § 159.002(a)-(c). Medical records must~be released on the patient's signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, mld (3) the person to whom the infonnation
is to be released. See ie!. §§ 159.004, .005. Any subsequent release ofmedical records must
be consistent with the purposes for which the govel11mental body obtained the records. See
Occ. Code § 159.002(c); Open Records Decision No. 565 at 7 (1990). We have marked the
requestor's medical records that are subj ect to the MPA. The district must release these
records to the requestor upon receipt of the proper consent.

Finally, some ofthe remaining infol111ation maybe subject to section 552.137, which excepts
from disclosure "an e-mail address ofa member ofthe public that is provided for the plU-pose
ofcommunicating electronicallywith a govel11mental body" lU1less the member ofthepublic

_______consents_toits-rekas_e_oLthe e-mail address is of a t)Tl2e§~j:ifi~cYly_e2Cylud~d QY subsection
(c). See Gov't Code § 552.137(a)-(c). The e-mail addresses we marked do not appear to be
excepted under subsection (c). Accordingly, unless the owners of the e-mail addresses we

2The Office ofthe Attorney General will raise mandatory exceptions onbehalfofa governmental body,
but ordinarily will not raise other exceptions. OpenRecords DecisionNos. 481 (1987),480 (1987), 470 (1987).
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marked have consented to their release, the district must withhold these e-mail addresses
under section 552.137.

In summary, the district may withhold the documents we marked under Texas Rule of
Evidence 503, as well as the documents we marked under section 552.103 of the
Govermllent Code. The medical records we marked lU1der the MPA must be released to the
requestor upon the district's receipt ofthe proper consent. The district must withhold the e­
mail addresses we marked mider section 552.137 ofthe Govemment Code unless the owners.
of the e-mail addresses have consented to their release. The remaining responsive
infol111ation must be released.

This letter ruling is limited to the paIiicular infol111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other information or any other circumstances~

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govermllental body aIld ofthe requestor. For more information concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
01' call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questionsconcel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

s~ f2-- ~ 9_-~'-~--_-.lJ

Bob Davis
Assistant Attol11ey General
Open Records Division

RSD/cc

Ref: ID# 358578

Enc. Submitted documents

c_c_:~e_questor ~ _
(w/o enclosures)
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