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October 19,2009

Ms. Natasha Brooks
Assistant City Attomey
City of Midland .
P.O. Box 1152
Midland, Texas 79702-1152

0R2009-14729

Dem' Ms. Brooks:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infomlation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 358645.

The Midland Police Depaliment (the "depaIiment") received a request for a specified police
repOli. You claim that the submitted information is excepted :5:om disclosure under
sections 552.101 and 552.108 ofthe Government Code. We have considered the exceptions
you claim and reviewed the submitted infonnation.

Section 552.101 ofthe Govenmlent Code excepts :5:om disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses infOlmation protected by other statutes,
including section 261.201 of the Family Code, which provides as follows:

(a) [T]he following infornlation is confidential, is not subject to public
release under [the Act] and may be disclosed only for plU1Joses consistent
with this code alld applicable federal or state law or lUlder rules adopted by
an investigating agency:

(1) a repOli of alleged or suspected abuse or neglect made lU1der this
chapter and the identity ofthe person making the report; aIld

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Eqnal Employment Opportnnity Employer. Printed on Recycled Paper



Ms. Natasha Brooks - Page 2

(2) except as otherwise provided in this section, the files, reports,
records, COllliTIlmications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
department or the Texas Youth Conmlission, on request, shall provide to the
parent, managing conservator, or other legal representative of a child who is
the subject of reported abuse or neglect, or to the child if the child is at
least 18 years of age, infOlmation conceming the reported abuse or neglect
that would otherwise be confidential under this section. The investigating
agency shall withhold infomlation under this subsection if the parent,
managing conservator, or other legal representative ofthe child requesting the
infomlation is alleged to have committed the abuse or neglect.

(1) Before a child or a parent, managing conservator, or other .legal
representative of a child may inspect or copy a record or file conceming the
child under Subsection (k), the custodian of the record or file must redact:

(1) any personally identifiable infonnation about a victim or witness
under 18 years of age unless that victim or witness is:

(A) the child who is the subject of the report; or

(B) another child bfthe parent, managing conservator, or other legal
representative requesting the infonnation;

(2) any information that is excepted from required disclosure under
[the Act], or other law; and

(3) theidentity of the person who made the report.

Act of April 10, 1995, 74th Leg., R.S., ch. 20, § 1, sec. 261.201, 1995 Tex. Gen.
Laws 113,262, amended by Act of June 1,2009, 81st Leg., R.S., ch. 779, §1, 2009 Tex.
Sess. Law Servo 1965, 1965-66 (Vemon) (to be codified as an amendment to Fam. Code
§ 261.201(a)) and Act ofJune 3, 2009, 81stLeg., RS., ch. 1377, § 13,2009 Tex. Sess. Law
Servo 4324, 4327-28 (Vemon) to be codified at Fam. Code § 261.201(k), (1)). The
infomlation at issue consists of files, repOlis, records, communications or working papers
used or developed in an investigation of child abuse lmder chapter 261 ofthe Family Code.
See Fam. Code § 261.001(1)(E) (definition of"child abuse" includes indecency with a child
lmder Penal Code section 21.11); see also id. § 101.003(a) (defining "child" for purposes of
this section as person under 18 years of age who is not and has not been manied or who has
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not had the disabilities of minority removed for general purposes). Therefore, we find the
inf01111ation at issue is generally confidential under section 261.201 of the Family Code.

We note; however, that the requestor may be a managing conservator or other 'legal
representative of the child victim listed in the infonnation. Further, this individual is not
alleged to have conunitted the suspected abuse. As it is not clear whether the requestor is
the child's managing conservator or other legal -representative for purposes of
section 261.201 (k), we must rule conditionally. If the requestor is not a managing
conservator or other legal representative of the child victim listed in the report, the
inf01111ation at issue must be withheld in its entirety under section 261.201 of the' Family
Code in conjunction with section 552.101 of the Govenunent Code. If the requestor is a
managing conservator or other legal representative in this instance, the depaliment may not
use section 261.201(a) to withhold the inf01111ation at issue from this requestor. Ie!.
§ 261.201 (Ie). Section 261.201 (1)(2), however, states any inf01111ation that is excepted from
required disclosure under the Act or other law' may still be withheld from disclosure. Ie!.
§ 261.201 (1)(2.). Accordingly, we will consider yourremaining argmnent against disclosure.

Section 552.108 ofthe Govenunent Code excepts from disclosure "[i]nfonnation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe infonnation would interfere with the detection,
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A govemmental
body must reasonably explain how and why section 552.108 is applicable to the infOlmation
at issue. See ie!. § 552.301(e)(1)(A); ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). You state
that the submitted infonnation is related to a pending criminal investigation and prosecution.
Based on this representation and our review, we conclude that section 552.108(a)(1) is
applicable in this instance. See Houston Chronicle Publ 'g Co. v. City ofHouston, 531
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'e! n.r.e.per curiam, 536
S.W.2d 559 (Tex. 1976) (comi delineateslaw enforcement interests that are present in active
cases).

We note that section 552.108 does not except £i'om disclosure "basic info1111ation about an
alTested person, an atrest, or a crime." Gov't Code § 552.108(c). Section 552.108(c) refers
to the basic £i'ont-page infonnation held to be public in Houston Chronicle. See 531 S.W.2d
at 186-88. To the extent the requestor is a managing conservator or other legal representative
of the child victim and the infonnation at issue may not be withheld under section 261.201
of the Family Code, the depmiment must release basic information, including a detailed
description ofthe offense, even ifthe infonnation does not literally appear on the £i'ont page
of an offense or anest re];lOrt. See Open Records Decision No. 127 at 3-4 (1976)
(sunmlm'izing types ofinfonnation deemed public by Houston Chronicle). The department
may withhold the rest of the submitted infonnation under section 552.108(a)(1).

In sunmlary, if the requestor is not a managing conservator or other legal representative of
the child victim listed in the report, the infonnation at issue must be withheld in its entirety
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under section 261.201 of the Family Code in conjunction with section 552.101 of the
Govemment Code. Ifthe requestor is a managing conservator or other legal representative,
with the exception of basic infonnation which must be released to the requestor, the
depaliment may withhold the submitted infomlation lmder section 552.108(a)(1) of the
Govenmlent Code.

This letter ruling is limited to the paliiculm infomlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding ally other infomlation or any other circmnstallCes.

TIlls ruling triggers impOliallt deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/indexor1.ph]2.
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infomlation under the Act must be directed to the Cost Rules Admilllstrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

~~
Jmmifer Bumett
Assistant Attomey General
Open Records Division

JB/cc

Ref: ID# 358645

Enc. Submitted documents

c: Requestor
(w/o enclosures)


