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October 19,2009

Mr. Erik Brown
Assistant General Counsel
TDCJ - Office of the General Counsel
P.O. Box 4004
Huntsville, Texas 77342~4004

0R2009-14732

Dear Mr. Brown:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infol111ation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 358651.

The Texas Depmiment of Criminal Justice (the "department") received a request for the
complete file of a death row inmate. You state you are providing some of the requested
infonnation. You claim that pOliions of the submitted infonnation are excepted from
disclosure under section 552.101 and 552.134 ofthe Govel11ment Code. We have considered
the exceptions you claim and reviewed the submitted infol111ation.

Section 552.101 of the Govermnent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation that is made confidentiallmder
the constitutional right to privacy. Constitutional privacyprotects two kinds ofinterests. See
Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5
(1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest in independence in
making celiain impOliant decisions related to the "zones ofp11vacy," peliaining to mm1.1age,

----------.p""r"'o"'cli"C"e"'a·tion, cOI1tnrc-epti-01T;familyrelationships;--and-child-rearillg-and-educatlon;+hat-have'--------I
been recognized by the United States Supreme Comi. See Fadjov. Coon, 633 F.2d 1172
(5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is
in freedom from public disclosure ofceriain personal matters. See Ramie v. City ofHedwig
Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional
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privacy balances. the individual's privacy interest against the public's interest in the
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved
for "the most intimate aspects ofhuman affairs." feZ. at 8 (quotingRamie, 765 F.2d at 492).

This office has applied privacy to protect certain infomlation about incarcerated individuals.
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v.
Ellefson, 224 S.E.2d 666 (S. C. 1976), as authority, this office held that those individuals who
correspond with imnates possess a "first amendment right ... to maintain conTI1mnication
with [the inmate] free of the threat of public exposure." This office ruled that this right
would be violated by the release ofinfomlation that identifies those correspondents because
such a release would discourage correspondence. See ORD 185. The information at issue
in this ruling was the identities ofindividuals who had corresponded with imllates. In Open
Records Decision No. 185, our office found that "the public's right to obtain an inmate's
correspondence list is not sufficient to overcome the first amendment right of the ilTI11ate's
correspondents to maintain cOlmnunication with him free ofthe threat ofpublic exposure."
feZ. Implicit in this holding is the fact that an individual's association with an inmate maybe
intimate or embarrassing. In Open Records Decision Nos. 428 and 430, our office
detemlined that ilU11ate visitor and mail logs which identify inmates and those who choose
to visit or correspond with imnates are protected by constitutional privacy because people

. who correspond with inmates have a First Amendment right to do so that would be
threatened iftheir names were released. ORD 430. Fmiher, we recognized that imllates had
a constitutional right to visit with outsiders and could also be tlnoeatened iftheir names were
released. See also ORD 185. The rights of those individuals to anonymity was fOlmd to
outweigh the public's interest in this infonnation. fcl.; see ORD 430 (list ofimnate visitors
protected by constitutional privacy ofboth imnate and visitors). Upon review, we find that
the department must withhold the infonnation thatyou have marked "visitor infonnation,"
which reveals inmate visitor infonuation, lmder section 552.101 in conjunction with
constitutional privacy.

Section 552.101 also encompasses confidential criminal history record infol111ation ("CHRI")
generated by the National Crime Infol111ation Center or by the Texas Crime Infol111atiOli
Center. Title 28, pmi 20 of the Code of Federal Regulations govems the release of CHRI
that states obtain :6..om the federal govennnent or other states. Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CRRI it generates. feZ. Section 411.083 of the Government Code deems
confidential CRRI that the Department ofPublic Safety ("DPS") maintains, except that the
DPS may disseminate this infonnation as provided in chapter 411, subchapter F of the
GovenU11ent Code. See Gov't Code § 411.083. Sections 411.083(b)(1) mid 411.089(a)
authorize a criminal justice agency to obtain CHR.I;liowever, a criminaIJusfi"cae"a~g"'el;;-;lc"y"m;v;na"'y~~~~~~-+

not release CRRI except to another criminal justice agency for a criminal justice purpose. feZ.
§ 411.089(b)(1). Other entities specified in chapter 411 ofthe Govemment Code are entitled
to obtain CRRI :6..om DPS or another criminal justice agency; however, those entities may
not release CRRI except as provided by chapter 411. See generally ieZ. §§ 411.090 - .127.
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. Furtheml0re, any CRRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Govenmlent Code in conjlU1ction with Govenmlent
Code chapter 411, subchapter F. Upon review, we agree that a pOliion of the infol111ation,
which we have marked, consists of CHRI which must be withheld under section 552.101 of
the Government Code in conjunction with chapter 411 ofthe Govemment Code. However,
we find that none of the remaining infomlation constitutes CHRI for the purposes of
chapter 411. Therefore, the department may not withhold any portion of the remaining
information on that basis.

Section 552.134 of the Govenmlent Code relates to infonnation about imllates of the
depmiment and provides in relevmlt pali:

(a) Except as provided bySubsection (b) or by Section 552.029, information
obtained or maintained by the Texas Department of Criminal Justice is
excepted from the requirements of Section 552.021 if it is infol111ation about
an imnate who is confined in a facility operated by or under a contract with
the depmiment.

Gov't Code § 552.134(a). Upon review, we find a pOliion ofthe infonnation the department
has marked constitutes infomlation about non-death row inmates who were confined in a
facility operated by the depmiment. Furthel111ore, we conclude that none ofthis infonnation
is subject to release under section 552.029 of the Govemment Code. Therefore, the
depmiment must withhold the infonnation we have marked pursuant to section 552.134 of
the Govenunent Code. However, the rem·aining infomlation you have marked pertains to a
death row imllate. Section 552.134(a) is not applicable to "infonnation about an imnate
sentenced to death." Id. § 552. 134(b)(2). Thus, the depmiment may 110t withhold the
remaining infomlation you have marked lU1der section 552.134.

In summmy, the depmiment must withhold the infonnation you have marked under
section 552.101 in conjunction with constitutional privacy. The depmiment must withhold
the infonnation we marked under section 552.101 in conjunction with section411.083 ofthe
Govel11ment Code. The depaliment must withhold the infomlation we have marked lU1der
section 552.134. The remaining infonnation must be released.! .

-~---------------------------------------1

I We notethe informationbeing released includes the requestor's client's ptivate info1TIlation, to which
the requestor has a rIght of access as his client's authorized representative. See Gov't Code § 552.023(a)
(person or person's authorized representative has special right of access, beyond righ~ of general public, to
information held by govenU11ental body that ~'elates to person and is protected frOI]l public disclosme by laws
illtended to protect person's privacy interests). If the department receives another request for this information
from an individual other than this requestor, the department should again seek om decision.
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This letter ruling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
dete1111ination regarding any other inf01111ation or any other circlU11stances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
gove111mental body and ofthe requestor. For more infonnation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Att0111ey General's Open Govermnent Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
inf01111ation under the Act must be directed to the Cost Rules Administrator of the Office of
the Att0111ey General, toll fi-ee, at (888) 672-6787.

Cln"is Schulz
Assistant Att0111ey General
Open Records Division

CS/cc

Ref: ID# 358651

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


