GREG ABBOTT

October 19, 2009

Ms. Jena R. Abel

Assistant General Counsel

Texas Board of Nursing

333 Guadalupe Street, Suite 3-460
Austin, Texas 78701

OR2009-14758

Dear Ms. Abel:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 357269.

The Texas Board of Nursing (the “board”) received a request for several categories of
information related to the placement of mental health experts or professionals on the board’s
provider lists. You state you have made some of the requested information available to the
requestor. You claim portions of the submitted information are excepted from disclosure
under sections 552.101, 552.111, and 552.137 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential,
such as section 301.466 of the Occupations Code, which provides:

(a) A complaint and investigation concerning a nurse under this subchapter
and all information and material compiled by the board in connection with
the complaint and investigation are:

(1) confidential and not subject to disclosure under Chapter 552,
Government Code; and ‘ : .
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(2) not subject to disclosure, discovery, subpoena, or other means of
legal compulsion for release to anyone other than the board or board
employee or agent involved in license holder discipline.

(b) Notwithstanding Subsection (a), information regarding a complaint and
" an investigation may be disclosed to: '

(1) aperson involved with the board in a disciplinary action against
the nurse;

(2) anursing licensing or disciplinary board in another jurisdiction;

(3) a peer assistance program approved by the board under
Chapter 467, Health and Safety Code; '

(4) alaw enforcement agency; or

(5) a person engaged in bona fide research, if all information
identifying a specific individual has been deleted.

(c) The filing of formal charges against a nurse by the board, the nature of
those charges, disciplinary proceedings of the board, and final disciplinary
actions, including warnings and reprimands, by the board are not confidential
and are subject to disclosure in accordance with Chapter 552, Government
Code.

Occ. Code § 301.466. You state that Exhibit B-1 and the marked portions of Exhibits A-2
and B-4 consist of evaluations originally submitted to the board in conjunction with
investigations into the named licensees. However, you note that, in this instance, the
information at issue was resubmitted to the board by the evaluating providers “as part of their
requests to be considered for placement on the [b]oard’s approved provider list.” Further,
the request is for information pertaining to the board’s approved provider list, not for
information relating to any complaint or investigation conducted by the board.- Thus, we find
the board has failed to demonstrate how the information at issue consists of material
compiled by the board in connection with a complaint and investigation concerning a nurse.
Therefore, the board may not withhold any of the submitted information under
section 552.101 of the Government Code in conjunction with section 301.466(a)(1) of the
Occupations Code. -

Section 552.101 also encompasses section 611.002(a) of the Health and Safety Code, which

. reads as follows:
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Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002. Section 611.001 defines a “professional” as (1) a person
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose,
evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient
reasonably believes is authorized, licensed, or certified. Seeid. § 611.001(2). The submitted
information contains mental health records. Sections 611.004 and 611.0045 provide for
access to mental health records only by certain individuals. See Open Records Decision
No. 565 (1990). These sections permit disclosure of mental health records to a patient, a
person authorized to act on the patient’s behalf, or a person who has the written consent of
the patient. Health & Safety Code §§ 611.004, .0045. Thus, the board may only release the
mental health records we have marked in accordance with sections 611.004 and 611.0045
of the Health and Safety Code.!

Section 552.101 also encompasses section 1703.306 of the Occupations Code.
Section 1703.306 provides as follows: ' ‘

(2) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;
(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities; ‘
(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Polygraph Examiners B]oard or any other governmental agency that

acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

'As our ruling for this information is dispositive, we need not address your remaining arguments
against disclosure. '
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(¢c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (2)(4) may not disclose the -
information éxcept as provided by this section.

Occ. Code § 1703.306. A portion of the remaining information, which we have marked,
consists of polygraph examination results subject to section 1703.306. The requestor does
not appear to fall into any of the categories of individuals who are authorized to receive the
polygraph information under section 1703.306(a). Accordingly, you must withhold the
marked polygraph information under section 552.101 in conjunction with section 1703.306
of the Occupations Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) it is not of legitimate concern
to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office
has found that some kinds of medical information or information indicating disabilities or
specific illnesses are excepted from required public disclosure under common-law privacy.
See Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps). Upon
review, we find a portion of the remaining information, which we have marked, is highly
intimate or embarrassing and not of legitimate public interest. Thus, the board must withhold
this information under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find you have failed to demonstrate that any portion of
the remaining information is highly intimate or embarrassing and not of legitimate public
interest. Therefore, none of the remaining information may be withheld under
section 552.101 in conjunction with common-law privacy.

Section 552.111 of the Government Code excepts from disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990).

In ORD 6135, this office re-examined the statutory predecessor to section 552.111 in light of
the decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex.
App.—Austin 1992, no writ). We determined that section 552.111 excepts from disclosure
only those internal communications that consist of advice, recommendations, opinions, and
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other material reflecting the policymaking processes of the governmental body. See
ORD 615 at 5. A governmental body’s policymaking functions do not encompass routine
internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. Id.; see
also City of Garland v. Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111
not applicable to personnel-related communications that did not involve policymaking). A
governmentdl body’s policymaking functions do include administrative and personnel
matters of broad scope that affect the governmental body’s policy mission. See Open
Records Decision No. 631 at 3 (1995). Further, section 552.111 does not protect facts and
written observations of facts and events that are severable from advice, opinions, and
recommendations. See ORD 615 at 5. But, if factual information is so inextricably
intertwined with material involving advice, opinion, or recommendation as to make
severance of the factual data impractical, the factual information also may be withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

You state portions of the remaining information consist of “internal communications among
[bloard staffregarding the evaluation of various providers who requested to be placed on the
[bloard’s approved provider lists” and document the staff’s advice, opinions, and
recommendations relating to the implementation of the board’s policies. Upon review,
however, we find the information at issue consists of general administrative information that
does not relate to policymaking or is information that is purely factual in nature. You have
failed to demonstrate, and the information does not reflect on its face, how this information
consists of advice, recommendations, or opinions that pertain to the policymaking processes
of the board. Accordingly, the board may not withhold any of the remaining information
under section 552.111 of the Government Code.

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state[.]”* Gov’t
Code § 552.130. Accordingly, the board must withhold the Texas driver’s license
information we have marked under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). /d. § 552.137(a)-(c). The e-mail
addresses you have marked are not of types specifically excluded by section 552.137(c). You
state that the board has not received consent for release of the e-mail addresses at issue.
Thus, except for the information we have marked for release, the board must withhold the
e-mail addresses you have marked under section 552.137 of the Government Code.

>The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 430 (1987), 470

(1987).
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In summary, the board may only release the marked mental health records in accordance with
sections 611.004 and 611.0045 ofthe Health and Safety Code. The board must withhold the
information we marked under section 552.101 of the Government Code in conjunction with

section 1703.306 of the Occupations Code. The board must withhold the information we .

marked under section 552.101 in conjunction with common-law privacy. The board must
withhold the information we marked under section 552.130 of the Government Code.
Except for the information we marked for release, the board must withhold the e-mail
addresses you marked under section 552.137 of the Government Code. The remaining
information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

. This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Matt Entsminger

Assistant Attorney General
Open Records Division
MRE/dls

Ref: ID# 357269

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the information being released contains social security numbers. Section 552.147(b) of the

Government Code authorizes a govermmental body to redact a living person’s social security number from

public release without the necessity of requesting a decision from this office under the Act.




