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Dear Mr. Lopez:

You ask whether certain information is subj ect to required public disclosme under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Yom re.quest was
assigned ID# 358883.

The Eagle Pass Police Depmiment (the "depmiment"), which you represent~ received a
request for all infoD11ation pertaining to a specified incident. You state you have released
some infonnation. You state a pOliion ofthe requested infoD11atiQn is not subj ect to the Act.
You claim that the remaining requested infonnation is excepted from disclosme lU1der
section 552.103 of the Govermnent Code. 1 We have considered yom arglU11ent$ and
reviewed the submitted infoD11ation.

Initially, we address yom argument that the requested personal effects m"e not subj ect to the
Act. The Act applies to "public information," which is defined as infonnation that is
collected, assembled, or maintained lU1der a law or ordinance or in cOlmection with the
transaction ofofficial business by a govenmlental body or for a govenunental body, and the
govenmlental body owns the information or has a right of access to it. Gov't Code
§ 552.002. This office has mled that tangible physical items m"e not "infoD11ation" as that

_ ~ .~r~l ~_~onte~l~pla!~~ und~~·the_3-ct. See,--~.g., ORenRe~~rdsy~c_i~~~n No._~~!_ (1990) ~ _
--------1

. I Although the depaliment iliitially raised sections 552.107, 552.1 08, and 552.111 ofthe Govel11l11ent
Code, you have not provided any arguments in support of these exceptions. Thus, we aSSlill1e that the city no
longer asserts these claims as exceptions against disclosme. See Gov't Code§ 552.301(e) (governmental body
must provide conunents explaining why exceptions raised should apply to infol1nation requested).
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Thus, any responsive tangible physical evidence that is maintained by the depmiment is not
public information, and the depmiment is not required to release such tangible evidence to
the requestor in response to the present request. See Gov't Code §§ 552.002, .021.

We now address yom m'gument for the submitted infonnation. Section 552.103 provides in
relevant part as follows:

(a) Inf0111Iation is excepted from [required public disclosme] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a pmiy or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Infonnation relating to litigation involving a gove111mental body or an
officer or employee of a govennnental body is excepted fi..om disclosme
under Subsection (a) onlyifthe litigation is pending orreasonably mlticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the inf0111Iation.

Id. § 552.l03(a), (c). The deparhnent has the bmden of providing relevant facts and
dOClU1Ients to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this bmden is a showing that (1) litigation is pending or
reasonably anticipated on the date that the depa1iment received the request for information,
and (2) the infOlmation at issue is related to that litigation. Univ. ofTex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin1997, no pet.); Heard v. Houston
Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.);
Open Records Decision No. 551 at 4 (1990). The depmiment must meet both prongs ofthis
test for inf0111Iation to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a govennnental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
conjectme." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be dete111Iined on a case-by-case basis. Id. In Open Records Decision
No. 638 (1996), this office stated that a govenmIental body has met its burden of showing
that litigation is reasonably anticipated when it received a notice of claim letter and the

_ __ _____ govenmIental body represents that the notice of claim letter is in compliance with. the
. -reqlli1:-~~lel1.ts--oftheTexas Toriclaims-Act("TTCA"\elY;-Prac: &RenI: <=oQe,-eli:-1 ()1,-01:----- - ---- -- -

an applicable municipal ordinance.

You state, aild provide documentation showing, the department received a notice of claim
. letter that meets the requirements of the TTCA and alleges negligence. on p.art of the
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department. You state that the depaliment received the request for infonnation on
July 31, 2009. However, we note the department received the notice of claim letter on
August 3, 2009. Thus, based on your representations and our review, we detennine that you
have failed to demonstrate that any pmiy had taken concrete steps toward the initiation of
litigation at the time that the depmiment received the request for infonnation. See ORD
No. 331 (1982). Accordingly, you have not established that the depmiment reasonably
anticipated litigation when it received this request, and none of the submitted information

. may be withheld under section 552.103.

We note the submitted information contains criminal history record infonnation ("CHRl").
Section 552.1 01 excepts from disclosure "infomlation considered to be confidential by law,
either constitutional, statutory, or by judicial decision."z Gov't Code § 552.101. This
exception encompasses information that other statutes make confidential. CHRl obtained
from the National Crime Infomlation Center (the "NCIC") or the Texas Crime Infomlation
Center (the "TCIC") is confidential under federal and state law. CHRl means "infomlation
collected about a person by a criminal justice agency that consists ofidentifiable descriptions
and notatiolls of anests, detentions, indictments, infonnations, and other formal criminal
charges and their dispositions." Gov't Code § 411.082(2). Federal law govems the
dissemination of CHRl obtained from the NCIC network. Federal regulations prohibit the
release to the general public of CHRI maintained in state mld local CHRl systems. See 28
C.F.R. § 20.21(c)(1) ("Use of criminal history record infonnation disseminated to
noncriminal justice agencies shall be limited to the plU1Jose for which it was given.") alld
(c)(2) ("No agency or individuarshall confinn the existence or nonexistence of criminal
history record infonnation to ally person or agency that would not be eligible to receive the
information itself."). The federal regulations allow each state to follow its own individual
law with respect to CHRl that it generates. See Open Records Decision No. 565 at 10-12
(1990); see generally Gov't Code ch. 411 subch. F. Sections 411.083(b)(1) alld 411.089(a)
of the GovenU1lent Code authorize a criminal justice agency to obtain CHRI; however, a
criminal justice agency may not release CHRl except to another criminal justice agency for
a criminal justice purpose. See ie!. § 411.089(b). We note because the laws that govem the
dissemination of infonnation obtained from NCIC and TCIC are based on both law
enforcementand privacy interests, the CHRl of a deceased individual that is obtained from
a criminal justice agency may be disseminated only as pennitted by subchapter F of
chapter 41-1 of the Govemment Code. See ORD 565 at 10-12. We have marked CHRl that
the depaliment must withhold under section 552.101 ofthe Govenunent Code in conjunction
with federal law alld subchapter F of chapter 411 of the Govenunent Code.

2The Office of the Attorney General will raise a mandatory exception, such as section 552.101, on
behalf of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision
Nos. 481 (1987),480 (1987),470 (1987).

------------------------------------------J
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In summary, the depaliment must withhold the infornlation we have marked under
section 552.101 in conjunction with federal law and subchapter F of chapter 411 of the
Government Code. The remaining infornlation must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
dete1111ination regarding any other infornlation or any other circumstances.

This ruling triggers important deadlines regarding the lights and responsibilities of the
govenU11ental body and ofthe requestor. For more inf01111ation conce111ing those lights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government .Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
inf01111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll free, at (888) 672-6787.

Sincerely,

Cln'is Schulz
Assistmit Attorney General
Open Records Division

CS/cc

Ref: ID# 358883

Ene. Submitted documents

cc: Requestor
(w/o enclosures)
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