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October 22, 2009

Mr. W. Montgomery Meitler
Assistant Counsel
Office ofLegal Services
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701-1494

0R2009-15041

Dear Mr. Meitler:

You ask whether celiain infonnation is subject to required public disclosure under the
Public hlformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 359073 (TEA PJR# 11660)..

The Texas Education Agency (the "agency") received a request for the complete
investigation file peliaining to the requestor. You state the agency will provide some ofthe
requested information to the requestor. You also state the agency has redacted
student-identifying infonnation from the information provided to the requestor and the
infOlmation submitted to this office pursuant to the Family Educational Rights and Privacy
Act ("FERPA"), 20 U.S.C. § 1232(a).! You claim the submitted investigation records are
excepted from disclosure under section 552.103 of the Government Code. We have

IThe United States Department of Education Family Policy Compliance Office (the "DOE") has
infonned this office thatFERPA does notpemrit state and local educational authorities to disclose to this office,
withoutparental consent, lUlredacted, personally identifiable information contained in educationrecords for the
plU1Jose ofour review in the open records lUling process lUlder the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy of the letter fi-om the DOE to this office on the Attomey General's website:
http://www.oag.st.ate.tx.us/open/20060725usdoe.pdf.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal Employment Opportllnity Employer. Printed on Recycled Paper



------------------ ---

Mr. W. Montgomery Meitler - Page 2

considered the exception you claim and reviewed the submitted representative sample of
infonnation.2

.

Section 552.103 of the Government Code provides:

(a) hlfonnation is excepted fi'om [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party. '

(c) hlfonnation relating to litigation involving a governmental body or an
offi.c~r or employee of a governmental body is excepted from disclosure
tmder Subsection (a) onlyifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public information for
access to or duplication ofthe infonnation.

Gov't Code § 552.103(a), (c). The agency has the burden of providing relevant facts and
documents to show the section 552.103(a) exception is applicable in a particular situation.
The test for meeting this burden is a showing that (1) litigation was pending or reasonably
anticipated on the date ofthe receipt of the request for information and (2) the information
at issue is related to the pending or anticipated litigation. Univ. ofTex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.);
Open Records Decision No.5 51 at 4 (1990). The agency must meet both prongs ofthis test
for infonnation to be excepted under section 552.103(a).

You inform us the agency is investigating allegations an educator "engaged in inappropriate
conduct." You state "[d]ue to the alleged misconduct, [the agency] filed a petition for
sanctions against the educator pursuant to the provisions 'of the Education Code and title 19
of the Administrative Code" prior to the receipt of the request for information. See Educ.
Code § 21.031(a) (the agency shall regulate and oversee standards of conduct of public
school educators); 19 T.A.C. § 249.15(c) (agency staff may commence contested case to
sanction teacher' s certificate). You also inform us the matter was referred to the State Office
of Administrative Hearings for a contested case proceeding. Furthermore, you state the
agency's contested cases are governed by the Administrative Procedure Act (the "APA"),
chapter 2001 ofthe Government Code. This office has concluded a contested case under the

2We assume the "representative sample" of records submitted to this office is tlUly representative of
the requested records as a whole. See Open Records DecisionNos. 499 (1988), 497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of infOlIDation than that submitted to this office.
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APA constitutes litigation for purposes ofthe statutorypredecessor to section 552.103. Open
Records Decision No. 588 (1991). Based on your representations and our review, we
detennine litigation was pending on the date the agencyreceived the request for infonnation.
Furthennore, upon review of the submitted investigation records, we find the infonnation
relates to the pending litigation because it pertains to the basis of the pending litigation.
Accordingly, the submitted infonnation may be withheld under section 552.103 of the
Govel11ment Code.

However, once infonnation has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that infonnation.
Open Records DecisionNos. 349 (1982), 320 (1982). Thus, infonnation that has either been
obtained from or provided to the opposing party in the pending litigation is not excepted
from disclosure under section 552.103(a), and mu'st be disclosed. Further, the applicability
ofsection 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

Tills ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infonnation concerningthose rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attorney General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/dls

Ref: ID# 359073

Ene. Submitted documents

c: Requestor
(w/o enclosures)


