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Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under the
Public Infol111ation Act (the "Act"), chapter 552 ofthe GovenU11ent Code. Your request was
assigned ID# 359533.

The EI Paso Police Depaliment (the \'depaliment") received two requests from the same
requestor for two specified incident repOlis. You claim that the submitted infonnation is
excepted :6..om disclosure under sections 552.101 and 552.108 ofthe Government Code. We
have considered the exceptions yOll claim and reviewed the submitted infonnation.

Section 552.1 08(a)(1) ofthe Govenunent Code excepts from disclosure "[i]nfol111ation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime [if] release of the infol111ation would illterfere with the detection,
investigation, or prosecution ofcrime." Gov't Code § 552.108(a)(1). A govenU11ental body
claiming section 552.108 must reasonably explain how al1d why the release ofthe requested
infol111ation would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state report number 08-240180
relates to a pending criminal investigation. Based on this representation, we conclude that
the l:eleas~e~o[l~epolinlunbei- 08-24018b~wollld-intellerewltli tIleQefedio11~ -iiivestigatiOll,or
prosecution of crime. See Houston Chronicle Publ'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. App.-Houston [14th Dist.] 1975), writ ref'cl n.r.e., 536 S.W.2d 559
(Tex. 1976) (court delineates law enforcement interests that are present in active cases).
Based on your representations, we agree section 552.108(a)(I) applies to repOli
number 08-240180.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal Employment Opportunity Employer. Prhlted on Recycler! Paper



Ms. Luz E. Sandoval-Walker - Page 2

You assert section 552.108(a)(2) for repOli number 08-329305.. Section 552.108(a)(2)
excepts from disclosure infol1nation concel11ing an investigation that concluded in a result
other than conviction or deferred adjudication. A govel11mental b<;Jdy claiming
section 552.108(a)(2) must demonstrate that the requested infol11lation relates to a criminal
investigation that has concluded in a final result other than a conviction or defelTed
adjudication. Gov't Code §§ 552.108(a)(2), .301(e)(1)(A). You state repOli
number 08-329305 pertains to a concluded investigation that did not result in a conviction
or deferred adjudication. Based on your representation, we agree that section 552.1 08(a) (2)
is applicable to report number 08-329305.

However, basic infol11lation about an alTested person, an alTest, or a crime is not excepted
from disclosure under section 552.1 08. Gov't Code § 552.108(c). Such basic infol1nation
refers to the infol1nation held to be public in Houston Chronicle. See 531 S.W.2d at 186-8;
see also Open Records Decision No. 127 (1976) (summarizing types ofinfol11lation deemed
public byHouston Chronicle). Thus, with the exception ofbasic infol11lation, the depaliment
may withhold repOli number 08-240180 under section 552.108(a)(1) alld report
number 08-329305 under section 552.108(a)(2). We note, however, basic infol1nation
includes the identity ofthe complainant. You seek to withhold the basic infol11lation :6..om
report number 08-329305 under section 552.101 in conjunction with common-law privacy
and constitutional privacy.

Section 552.101 of the GOVel1U1lent Code excepts :6..om public disclosure "infol1nation
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy,
which protects infol11lation if it (1) contains highly intimate or embalTassing facts, the
publication ofwhich would be highly obj ectionable to a reasonable person, and (2) is not of
legitimate concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d668, 685 (Tex. 1976). Generally, only infol1nation that either identifies or tends to
identify a victim of sexual assault or other sex-related offense must be withheld under
common-Iawpl'ivacy. See Open Records DecisionNos. 440(1986), 393 (1983),339 (i982).
However, a governmental body is required to withhold all entire report when the requestor
knows the identity ofthe alleged victim. See ORD 393. Here, although you seek to withhold
the basic information in its entirety, you have not demonstrated, nor does the repOli reflect,
that this is a situation in which the entirety ofthe basic information must be withheld on the
basis of common-law privacy. However, the department must withhold the victim's
identifying information in the basic infol1nation, which we have marked, under
section 552.101 in conjunction with common-law privacy. As you have not demonstrated

__ ~ __ _ _th(lttile remaining basic infol1nation is highly intimate or embalTassing alld not oflegitimate
pUblicint~l~st, .it ~nay not ~withlleld~1.l11dei· -section.- 5-52. f (fl -iil- COl'ljl.ulctiol1-wltll
common-law privacy.

Section 552.101 also encompasses the doctrine of constitutional privacy. Constitutional
privacy consists of two intenelated types of privacy: (1) the right to make celiain kinds of
decisions independently and (2) an individual's interest in avoiding disclosure of personal
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matters. Open Records Decision No. 455 at 4 (1987). The first type protects an individual's
autonomy within "zones ofprivacy" which include matters related to marriage, procreation,
contraception, family relationships, and child realing and education. Id. The second type
ofconstitutional privacy requires a balancing between the individual's privacy interests and
the public's need to know infOlmation of public concern. Id. The scope of infonnation
protected is I~arrower Hiall that under the conmlon-law doctrine ofprivacy; the infornlation
must concern the "lll0St intimate aspects of human affairs." Id. at 5; see Ramie v. City of
Hechvig Village, 765 F.2d 490 (5th Cir. 1985). Upon review, we find that none of the
remaining information contains information that is confidentiallmder constitutional privacy,
and it may not be withheld under section 552.101 on that basis.

In SUnmlal·y, with the exception of basic infornlation, the depal·tment may withhold repOli
number 08-240180 under section 552.108(a)(1) and repoli number 08-329305 under
section 552.108(a)(2). In releasing basic infornlation from report number 08-329305, the
department must withhold the infornlation we marked under section 552.101 in conjunction
with common-law privacy. The remaining basic infOlmation must be released.

This letter ruling is limited to the paliicular infornlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regmding any other information or ally other circumstances.

This ruling triggers impOliant deadlineS regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infolmation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index=orl.php.
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable chmges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll fi:ee, at (888) 672-6787.

Chris Schulz
Assistant Attorney General
Open Records Division
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