
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 29,2009

Ms. Sylvia McClellan
AssIstant City Attorney
Criminal Law and Police Section
1400 South Lamar
Dallas, Texas 75215

OR2009-15408

Dear Ms. McClellan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 359844 (DPD Request #: 2009-5765).

The Dallas Police Department (the "department") received a request for the personnel files
of two department officers. We note you have redacted social security numbers pursuant to
section 552.147 of the Government Code.1 You claim that portions of the submitted
information are excepted from disclosure under sections 552.101, 552.117, 552.130,
and 552.136 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.2

Initially, we must address the department's obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public

ISection 552.147(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office under the Act.

. 2We assume that the "representative sample" of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days of receiving the
written request. Gov't Code § 552.301(b). Under section 552.301(e), a governmental body
is required to submit to this office within fifteen business days of receiving the request (1)
general written comments stating the reasons why the stated exceptions apply that would
allow the information to be withheld, (2) a copy of the written request for information, (3)
a signed statement or sufficient evidence showing the date the governmental body received
the written request, and (4) a copy of the specific information requested or representative
samples, labeled to indicate which exceptions apply to which parts of the documents. !d.
§ 552.301(e). The department received the request for information on July 21,2009, but did
not request a ruling from this office or submit the information required by subsection (e) until
August 25,2009. Thus, the department failed to comply with the procedural requirements
mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; City ofDallas v. Abbott, 279 S.W.3d 806,811 (Tex. App.-2007, pet. granted);
Simmonsv. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005, nopet.);Hancock
v. State Rd. ofIns. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); see also Open
Records Decision No. 630 (1994). A compelling reason exists when third-party interests are
at stake or when information is confidential under other law. Open Records Decision
No. 150 (1977). Because sections 552.101, 552.117, 552.130, and 552.136 of the
Government Code can provide compelling reasons to overcome this presumption, we will
consider your arguments under these sections.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as section 611.002 of the Health and Safety Code. Section 611.002 is applicable to mental
health records and provides in pertinent part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and
"professional"). Sections 611.004 and 611.0045 of the Health and Safety Code provide for
access to information that is made confidential by section 611.002 only by certain
individuals. See id. §§ 611.004, .0045; Open Records Decision No. 565 (1990). We have
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marked a mental health record that the department must withhold under section 611.002,
unless the requestor is authorized to obtain that information under sections 611.004
and 611.0045.

You argue that some of the remaining information consists of medical records subject to the
Medical Practices Act (the "MPA"), subtitle B of title 3 of the Occupations Code. See Occ.
Code § 151.001. Section 159.002 of the MPA provides, in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

!d. § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983),343
(1982). Upon review, we find that some of the information at issue constitutes medical
records that are subject to the MPA. However, you have failed to demonstrate how any of
the remaining information constitutes a communication between a physician and a patient
or records of the identity, diagnosis, evaluation, or treatment of a patient by a physician for
the purposes of the MPA. Accordingly, the department must only withhold the medical
records we have marked under the MPA.

You claim that a portion of the remaining information is excepted from public disclosure on
the basis of section 1701.306 ofthe Occupations Code.3 Section 552.101 also encompasses
section 1701.306, which provides as follows:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education ("TCLEOSE")] may not issue a license to a person as an officer
or county jailer unless the person is examined by:

3We note that you cite to section 415.057 of the Government Code, which was repealed by the 76th
Legislature. See Act of May 13, 1999, 76th Leg., R.S. ch. 388, § 6(b)(1), 1999 Tex. Gen. Laws 1431,2440.
Section 1701.306 of the Occupations Code is the current statute covering this type of information.
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(1) a licensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace of drug dependency or illegal
drug use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306. This statute makes confidential the information contained in an L-2
Declaration ofMedical Condition form and L-3 Declaration ofPsychological and Emotional
Health form. However, upon review, we find the remaining information does not include
any records subject to 1701.306. Therefore, the department may not withhold any of the
remaining information under section 552.101 on that ground.

Section 552.101 also encompasses section 560.003 ofthe Government Code, which provides
that a governmental body may not release fingerprint information except in certain limited
circumstances. Gov't Code §§ 560.001 (defining "biometric identifier" to include
fingerprints), .002 (prescribing manner in which biometric identifiers mustbe maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession ofgovernmental body are'exempt from disclosure under Act). You do not inform
us, and the submitted information ,does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, the department must
withhold the fingerprint information we have marked under section 552.101 of the
Government Code in conjunction with section 560.003 of the Government Code.

You assert that some of the remaining information is excepted from disclosure on the basis
of common-law privacy, which is also encompassed by section 552.101. The doctrine of
common-law privacy protects information if it (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and (2)
is not oflegitimate concern to the public. See Indus. Found. v. Tex. Indus. AccidentBd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both elements of the test must be established. See id. at 681-82. The types of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
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and injuries to sexual organs. Id. at 683. This office has found that the following types of
information are excepted from required public disclosure under common-law privacy: some
kinds of medical information or information indicating disabilities or specific illnesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps); and
personal financial information not relating to the financial transaction between an individual
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). Upon
review, we find that portions of the remaining information, which we have marked, are
highly intimate or embarrassing and not of legitimate public interest. Thus, the department
must withhold this information under section 552.101 on the basis of common-law privacy.
However, we find that none of the remaining information is highly intimate or embarrassing
and not of legitimate public concern, and it may not be withheld on the basis ofcommon-law
privacy.

You claim portions of the remaining information are protected under section 552.117 of the
Government Code. Section 552.117(a)(2) excepts from public disclosure the home
addresses, home telephone numbers, and social security number of a peace officer, as well
as information that reveals whether the peace officer has family members, regardless of
whether the peace officer complies with sections 552.024 and 552.1175 of the Government
Code.4 Gov't Code § 552.117(a)(2). Thus, the department must withhold the information
we have marked under section 552. 117(a)(2) of the Government Code.5

You contend that the remaining information includes Texas motor vehicle record information
excepted from public disclosure under section 552.130 of the Government Code.
Section 552.130 excepts from disclosure information that relates to a motor vehicle
operator's or driver's license or permit issued by an agency of this state. !d. § 552.130.
Accordingly, the department must withhold the Texas motor vehicle record information you
have marked under section 552.130 of the Government Code.

Section 552. 136(b) of the Government Code states that "[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential." Id.
§ 552.136. You inform us an employee's identification number is also used as an
employee's credit union bank account number. Thus, the department must withhold the
employee identification numbers you have marked in the remaining information under
section 552.136 of the Government Code. .

4"Peace officer" is defined by Article 2.12 of the Texas Code of Criminal Procedure.

5We note the previous determination issued in Open Records Decision No. 670 (2001) authorizes the
department to withhold the home addresses and telephone numbers, personal cellular telephone and pager
numbers, social security numbers, and family member information of its peace officers under section
552.117(a)(2) without the nef:essity of requesting an attorney general decision.



Ms. Sylvia McClellan - Page 6

In summary, the department must withhold the following information under section 552.101
of the Government Code: 1) the mental health record we have marked under section 611.002
of the Health and Safety Code, unless the requestor is authorized to obtain that information
under sections 611.004 and 611.0045; 2) the medical records we have marked under the
MPA; 3) the fingerprint information we have marked under section 560.003 of the
Government Code; and 4) the information we have marked under common-law privacy. The
department must withhold the information we have marked under section 552.117(a)(2) of
the Government Code. The department must withhold the Texas motor vehicle record
information you have marked under section 552.130 of the Government Code. The
department must withhold the employee identification numbers you have marked under
section 552.136 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerriing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

CJ.(]j~
Christina Alvarado
Assistant Attorney General
Open Records Division

CA/rl

Ref: ID# 359844

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


