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Ms. M. Ann Montgomely
Assistant County and District Attomey
Ellis County and District Attomey's Office
1201 North Highway 77 Suite 104
Waxahachie, Texas 75165-7832

0R2009-15567

Dear Ms. Montgomery:

You ask whether certain infonnation is subj ect to required public disclosure under the
Public Infomlation Act (the "Act"); chapter 552 ofthe Govemment Code. Your request was
assigned ID# 360138.

The Ellis County and District Attomey's Office (the "district attorney") received a request
for information rela~ing to a case involving a named individual. You claim that most ofthe
requested infomlation is excepted from disclosurelU1der sections 552.101, 552.103, 552.108,
and 552.130 of the Government Code.! We have considered the exceptions you claim and
reviewed the information you submitted.

Section 552.101 ofthe Govemment Code excepts fi'om disclosure "infomlation considered
,to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infomlation that other statutes make
confidential. The submitted infonnation includes medical records that are confidential under
the Medical Practice Act (the "MPA"), subtitle B of title 3 of the Occupations Code.
Section 159.002 of the MPA provides in pmi:

IAlthough you do not expressly raise section 552.101 of the Government Code, we understand you
to claim that exception. Accordingly, we will address your claim under section 552.101, which is a mandatory
exception and may notbe waived. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4
(2001) (mandatory exceptions).
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential conU11Unication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infol111ation except to the extent that disclosm-e is consistent with the
authorized pm-poses for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has detel111ined that in govel11ing access to a specific
subset of infol111ation, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). Medical records involving a minor may only be
released on the parent's or legal guardian's signed, written consent, provided that the consent
specifies (1) the infol111ation to b~ covered by the release? (2) reasons or pm-poses for the
release, and (3) the person to whom the information is to be released. See Occ. Code
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the
pm-poses for which the govel11mental body obtained the records. See ie!. § 159.002(c); Open
Records Decision No. 565 at 7 (1990). The medical records we have marked must be
withheld from disclosm-e lmder secti,on 159.002(b) of the MPA, unless the district attomey
receives the required written consent for release under sections 159.004 and 159.005.

Section 552.101 of the Govel11ment Code also encompasses section 261.201 ofthe Family
Code, which provides in part:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, GovenU11ent Code, and may be disclosed only for
pm-poses consistent with [the Family Code] and applicable federal or state
law or under rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the repOli; and

.. (2) except as otherwise provided in this section, the files, reports,
records, conummications, audiotapes, videotapes, and working papers
used or developed in an investigation under [chapter 261 of the
Family Code] or in providing services as a result of an investigation.

Fam. Code § 261.201(a). We find that the rest of the submitted infol111ation was used or
developed in an investigation under chapter 261 ofthe Family Code. See ie!. §§ 261.001(1)
(defining "abuse" for pm-poses of Fam. Code ch. 261), 101.003(a) (defining "child" for
pm-poses ofFam. Code tit. 5). As such, the remaining infol111ation falls within the scope of
section 261.201 (a). As you do not indicate that the district attol11ey has adopted a rule that
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governs this type ofinformation, we assume that no such rule exists. Given that assumption,
we conclude that the district attomey must withllold the remaining infomlation under
section 552.101 ofthe Government Code in conjlmction with section 261.201 ofthe Family
Code. See Open Records Decision No. 440 at 2 (1986) (addressing predecessor statute). We
note that because section 261.201(a) protects all "files, reports, records, conulllmications,
audiotapes, videotapes and working papers" relating to an investigation of alleged or
suspected child abuse or neglect, the district attomey must not release front-page offense
report information in such cases.

In summary: (1) the marked medical records must be withheld under section 159.002(b) of
the MPA unless the district attomey receives the required written CO!lSent for release lmder
sections 159.004 and 159.005; and (2) the district attomey Ihust withhold the rest of the
submitted information under section 552.1 01 ofthe Govenmlent Code in conjunction with
section 261.201 of the Family Code. As we are able to make these detemlinations, we do
not address the other exceptions you claim.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
deternlination regarding any other infomlation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govenmlent Hotline, toll fi'ee,
at (877) 673~6839. Questions conceming the allowable charges for providing public
infornlation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey Gel toll free, at (888) 672-6787.

Sllcerely,

CHJ, QY) IAr-f'JlII'

mes W. Morris, III
Assistant Attomey General
Open Records Division

JWM/cc

Ref: ID# 360138

Ene: Submitted infonnation

c: Requestor ,
(w/o enclosures)


