
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 2, 2009

Mr. Ronald D. Stutes
Potter Minton PC
P.O. Box 359
Tyler, Texas 75710

OR2009-15569

Dear Ms. Stutes:

You ask whether certain infonnation is subj ect to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe GovenmlentCode. Your request was
assigned ID# 360233.

The Frankston Police Department (the "depmin:ient") received two requests seeking (1) all
landline telephone records for department employees from March 9,2009 to August 9, 2009,
and (2) all cellular telephone records for department employees from March 1, 2009 to
May 30, 2009. You claim the submitted telephone records are excepted E.-om disclosure
under sections 552.103, 552.108, 552.117, and 552.136 ofthe Government Code. l Wehave
considered the exceptions you claim aild reviewed the submitted records.

Initially, you state the infornlatiOli highlighted in green does ~10t pertain to the department.
Upon review, we agree the infol111ation you highlighted in green in ~he landline telephone
records pertains to telephone lines ofemployees ofthe City ofFrankston (the "city") who are
not part of the department. Because the requestor only seeks landline telephone records that
relate to department employees, we agree this infol111ation is not responsive. This ruling does
not address the public availability of infornlation that is not responsive to the request, and

IAlthough you raise section 552.101 of the Govel11ment Code in conjunction with section 552.136 of
the Government Code, this office has concluded that section 552.101 does not encompass other exceptions
found in the Act. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). Additionally, although
you raise section 552.1175 of the Government Code foi" some of the submitted infol111ation,
section 552.117(a)(2) is the applicable exception for the type of infol111ation you marked.
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the department is not required to release this information in response to this request. See
Eeon. Oppo7~tunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. App.-San
Antonio 1978, writ dism'd). However, we find all the submitted cellular telephone records
relate to department cellular telephone lines. Accordingly, the infol11lation you highlighted
in green in the cellular telephone records is responsive to the request seeking departmental
cellular telephone records. We will consider the availability of this infol1.1lation along with
the other responsive infol11lation.

We next note the department did not fully comply with section 552.301 ofthe Govenmlent
Code. Subsection (b) of section 552.301 requires a govenmlental body requesting ml open
records ruling from this office to "ask for the attol11ey general's decision and state the
exceptions that apply within a reasonable time but not later than the tenth business day after
the date of receiving the written request." Gov't Code § 552.301(b). While the depm-tment
raised sections 552.108 and552.117 within the ten-business-day time peliod as required by
subsection 552.301(b), the department did not raise section 552.103 or section 552.136 until
after the ten-business-day deadline had passed. Generally, if a governmental body fails to
timely raise an exception, that exception is waived. See id. § 552.302; Open Records
Decision No. 663 at 5 (1999) (untimely request for decision resulted in waiver of
discretionary exceptions). However, mandatory exceptions to disclosure cannot be waived
by a govenmlental body. See Gov't Code § 552.352; Open Records Decision No. 574 at n.4
(2001) (mandatory exceptions). Section 552.103 is a discretionary exception that protects
a governmental body's interests and may be waived by a govel11menta1 body's failure to
comply with the procedural requirements of the Act. See Dallas Area Rapid Transit v.
Dallas },;jorning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas, no pet.) (govenunental
body may waive section 552.103). In failing to timely raise section 552.1 03 for the requested
telephone records the department waived its claim under that section. Accordingly, none of
the responsive telephone records may be withheld due to pending or anticipated litigation.
Because section 552.136 is a mmldatory exception, we will consider the depmiment's
argument under section 55+.136 notwithstmlding its violation ofsection 552.301(b) in raising
that exception.

The responSIve infol11lation, which consists of billing records for landline mld cellular
telephone accounts paid for by the city or the department, falls within the scope of
section 552.022(a)(3) ofthe Govenmlent Code. Section 552.022(a)(3) provides forrequired
disclosure of "information in an account, voucher, or contract relating to the receipt or
expenditure of public or other funds by a govenmlental body[,]" unless the inf0l111ation is
expressly confidential under "otherlaw." Gov't Code § 552.022(a)(3). Thus, the department
must release the records tmder section 552.022(a)(3), tmless infol11lation in the records is
expressly confidential under "other law." Although you seek to withhold pOliions of the
records at issue under section 552.108 of the Govenunent Code, this section is a
discretionary exception to disclosure that protects a govenunental body's interests and may
be waived. See Open Records Decision Nos. 665 at n.5 (2000) (discretionary exceptions
generally), 586 (1991) (govenimental body may waive section 552.108). As such,
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section 552.108 is not "other law" that makes infonnation confidential for the plU1Joses of
section 552.022(a)(3) and none of the responsive records may be withheld lmder
section 552.108. However, because sections 552.117 and 552.136 ofthe Govenmlent Code
are "other law" for purposes of section 552.022, we will consider the applicability ofthose
exceptions to the records at issue.

Section 552.117(a)(2) excepts fTom public disclosure the home address, home telephone
numbers, and social security number of a peace officer, as well as information that reveals
whether the peace officer has family members, regardless of whether the peace officer
complies with sections 552.024 and 552.1175 of the Govel11ment Code.2 Gov't Code
§ 552.117(a)(2). You represent the infol111ation you highlighted in pink in the responsive
telephone records contains the home telephone l1lmlbers of department officers. Based on
your representation and our review, we agree the depmiment must withhold the officers'
home telephone numbers you marked in the telephone records under section 552.117(a)(2).
However, some of the information you highlighted in pink does not consist of the home
telephone number of a peace officer. This other infoll11ation, which includes, among other
things, the call date, location, and duration, must be released.

You next claim the information highlighted in yellow is excepted by section 552.136 ofthe
Government Code, which states that "[nJotwithstanding any other provision ofthis chapter,
a credit card, debit card, charge card, or access device number that is collected, asserhbled,
or maintained by or for a govel11mental body is confidential." Id. § 552.136(b).
Section 552.136(a) defines "access device" as "a card, plate, code, accOlmt number, personal
identification number, -electronic serial number, mobile identification number, or other
telecommunications service, equipment, or instrument identifier or means ofaccount access
that alone or in conjunction with another access device may be used to ... obtain money,
goods, services, or another thing ofvalue [orJ initiate a trmlsfer offimds other than a trmlsfer
originated solely by paper instrument." Id. § 552.136(a). Upon review, we conclude the
telephone account numbers in the responsive records are access device numbers forplU1Joses
of section 552.136. Thus, the department must withhold the account numbers we mm"ked
in the responsive records under section 552.136.

In summary, the officers' home telephone numbers you marked must be withheld under
section 552.117(a)(2) of the Govel11ment Code. The accolmt numbers we marked must be
withheld under section 552.136 of the Govel11ment. Code. The remaining responsive
information must be released.

This letter ruling is limited to the pmticular infol111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infol111ation or any other. circumstances.

2"Peace officer" is defined by Article 2.12 ofthe Texas Code of Crinrinal Procedm-e.
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This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concel11ing those rights and
responsibilities, please visit our website at http://wv...¥.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open GoVel11111ent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
ili.fol111ation Imder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

Bob Davis
Assistant Attol11ey General
Open Records Division

RSD/cc

Ref: ID# 360233

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


