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Mr. George E. Hyde
Denton, Navarro, Rocha & Bernal
2517 North Main Avenue
San Antonio, Texas 78212

0R2009-15663

Dear Mr. Hyde:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 360419.

The Victoria Police Department (the "department"), which you represent, received a request
for four categories of information pertaining to a named former department officer. You
claim the submitted information_ is excepted from disclosure under sections 552.101,
552.108,552.111. 552.1175, 552.130, 552.136, and 552.147 ofthe Government Code. 1 We
have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision."
Section 552.101 encompasses information protected by other statutes, such as section 58.007
of the Family Code. Juvenile law enforcement records relating to delinquent conduct or
conduct in need of supervision that occurred on or after September 1, 1997 are confidential
under section 58.007. See Fam. Code § 51.03(a), (b) (defining "delinquent conduct" or
"conduct indicating a need for supervision"). For purposes of 58.007, a "child" is a person
who is ten years of age or older and under seventeen years ofage at the time of the conduct.
Id. § 51.02(2). The relevant language of the Family Code under section 58.007 reads as
follows:

Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

IWe note that in your brief dated September 4,2009, you withdrew your remaining assertions under
the Act.
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(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are

'. separate and distinct from controls to access electronic data
:ponceming adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Some ofthe submitted documents contain law enforcement records
that involve juvenile conduct indicating a need for supervision occurring after September 1,
1997. None of the exceptions in section 58.007 appear to apply. Therefore, the department
must withhold the information we have marked under section 552.101 in conjunction with
section 58.007(c) of the Family Code.2 However, the remaining information you seek to
withhold under this exception is not a law enforcement record relating to juveniles engaging
in delinquent conduct or conduct indicating a need for supervision. Therefore, no portion
of the remaining information may be withheld on that basis.

Section 552.101 also encompasses section 550.065 of the Transportation Code. The
submitted information contains an accident report form that appears to have been completed
pursuant to chapter 550 ofthe Transportation Code. See Transp. Code § 550.064 (officer's
accident report). Section 550.065(b) states that except as provided by subsection (c),
accident reports are privileged and confidential. Id. § 550.065(b). Section 550.065(c)(4)
provides for the release of accident reports to a person who provides two of the following
three pieces of information: (1) date Qfthe accident; (2) name of any person involved in the
accident; and 0) specific location ofthe accident. Id. § 550.065(c)(4). Under this provision,
the Texas Department ofTransportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more pieces
of informationspecified by the statute. Id. The requestor has not provided the department
with two ofthethree pieces of information; thus, you must withhold the accident report we
have' marked: under section 552.101 in conjunction with section 550.065(b) of the
Transportation; Code.3 However, we note the remaining information does not contain
acciden~reportscompletedpursuant to chapter 550 ofthe Transportation Code. Accordingly,
none of the remaining information may be withheld on such basis.

Section 552.10 l also encompasses criminal history record information ("CHRI") generated
by the National Crime Information Center or by the Texas Crime Information Center.

2As our'tuling is dispositive for this information, we do not address your argument against its
disclosure.

3As our l1fling for this information is dispositive, we do not address your remaining arguments against
its disclosure. :{
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Title 28, part 20 ofthe Code ofFederal Regulations governs the release of CHRI that states
obtain from the; federal government or other states. Open Records Decision No.565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id.: Section 411.083 of the Government Code deems confidential CHRI that the
Texas Department ofPublic Safety ("DPS") maintains, exceptthat DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov't
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Furthermore, any CHRI
obtained froni DPS or any other criminal justice agency must be withheld under
section 552.101 ofthe Government Code in conjunction with Government Code chapter 411,
subchapter F.. Accordingly, the department must withhold the CHRI that we have marked
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code.4

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code. Section 1701.454 governs the release ofreports or statements submitted
to the Texas Commission on Law Enforcement Officer Standards and Education
("TCLEOSE"):and provides as follows:

(a) A report or statement submitted to the [TCLEOSE] under this subchapter
is confidential and is not subject to disclosure under Chapter 552,
Goverrunent Code, unless the person resigned or was terminated due to
substantiated incidents ofexcessive force or violations ofthe law other than
traffic offenses.

;','

(b) Except as provided bythis section, a [TCLEOSE] member or other person
may not release the contents of a report or statemenf submitted under this
subchapter. The report or statement may be released only by the [TCLEOSE]
employee having the responsibility to maintain the report or statement and
only if:'

(1) the head of a law enforcement agency or the agency head's
designee makes a written request on the agency's letterhead for the
report or statement accompanied by the agency head's or designee's

.signature; and

;(2) the person who is the subject ofthe report or statement authorizes
.the release by providing a sworn statement on a form supplied by the

4As our. ruling for this information is dispositive, we do not address your arguments against its
disclosure. .
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~ommission that includes the person's waiver ofliability regarding an
· agency head who is responsiblefor or who takes action based on the
report or statement.

Occ. Code § 1701.454. You seek to withhold an L-1 form pursuant to section 1701.454.
However, L-1 forms are not required to be filed with TCLEOSE pursuant to subchapter J of
chapter 1701. Therefore, the L-1 form may not be withheld under section 552.101 in
conjunction with section 1701.454 of the Occupations Code.

We note the remaining documents contain the named officer's L-2 Declaration of Medical
Condition and L-3 Declaration of Psychological and Emotional Health forms.
Section 1701.306 of the Occupations Code provides as follows:

(a) The commission may not issue a license to a person as an officer or
county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
.health to serve as the type ofofficer for which a license is sought; and

· (2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a

·physical examination, blood test, or other medical test.

(b) An·agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in aformat readily accessible to the commission. A declaration is not
publiciilformation.

fd. § 1701.306(a), (b). Therefore, the department must withhold the L-2 and L-3 declarations
we have marked under section 552.101 of the Government Code in conjunction with
section 1701.306 of the Occupations Code.5

Section 552.1 01 also encompasses the Medical Practice Act (the ~'MPA"), subtitle B oftitle 3
of the Occupations Code. Section 159.002 ofthe MPA provides the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

5As our ruling is dispositive for this information, we do not address your arguments against its
disclosure.
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). Medical records must be released upon the patient's signed, written
consent, provided that the consent specifies (1) the information to be covered by the release,
(2) reasons or purposes for the release, and (3) the person to whom the information is to be
reieased. Id. §§ 159.004, 159.005. Section 159.002(c) also requires that any subsequent
release ofmedical records be consistent with the purposes for which the governmental body
obtained the records. Open Records Decision No. 565 at 7 (1990). Medical records may be
released only as provided under the MPA. Open Records Decision No. 598 (1991). The
remaining information contains medical records, which we have marked, that may only be
released in accordance with the MPA.6

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. AccidentEd., 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. Id. at 681-82. This office has found that the following types of information
are excepted from required public disclosure under common-law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records DecisionNos. 470 (1987) (illness from severe emotional andjob-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps); and personal
financial infonnation not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). This office
has also determined that common-law privacy generally protects the identities ofjuvenile
offenders. see Open Records Decision No. 384 (1983); cf Fam. Code § 58.007(c).
However, this 'office has also found that the public has a legitimate interest in information

. relating to employees of governmental bodies and their employment qualifications and job
performance. See Open Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also
Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow).
We have marked the information that is confidential under common-lawprivacy. Therefore,
the department must withhold this information under section 552.101.7 However, the
remaining information you have marked is either not highly intimate or embarrassing, or it
is oflegitimatepublic interest. Therefore, none ofthe remaining information is confidential

. under common-law privacy, and the department may not withhold it on that ground.

6As our ruling for this information is dispositive, we do not address your argument against its
disclosure.

7As our ll11ing for this information is dispositive, we do not address your remaining arguments against
its disclosure.



Mr. George E.Hyde - Page 6

Section 552.101 also encompasses federal law. Section 6103(a) oftitle 26 of the United
States Code provides that tax return information is confidential. See 26 U.S.C. § 61 03 (a)(2),
(b)(2)(A), (P)(8); see also Open Records Decision No. 600 (1992); Attorney General Op.
MW-372 (1981). Accordingly, the submitted W-4 tax form is confidential under
section 6103(a), and the department must withhold it under section 552.101 of the'
Government Code.

Next, we address your argument under section 552.108 ofthe Government Code for portions
of the remaining information. Section 552.108(b)(1) excepts from disclosure an internal
record of a lawenforcement agency that is maintained for internal use in matters relating to
law enforcement or prosecution if"release ofthe internal record or notation would interfere
with law enforcement or prosecution[.]" Gov't Code § 552.108(b)(1). Generally, a
governmental body claiming section 552.108(b)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id
§§ 552.108, .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). This
office has onriumerous occasions concluded that section 552.108 excepts from public
disclosure information relating to the security or operation ofa laW-enforcement agency. See,
e.g., Open Records Decision Nos. 531 (1989) (holding that predecessor to section 552.108
excepts detailed guidelines regarding a police department's use'offorce policy), 508 (1988)
(holding that release of dates of prison transfer could impair security), 413 (1984) (holding
that predecessor to section 552.1 08 excepts sketch showing security measures for
execution), 252 (1980) (section 552.108 is designed to protect investigative techniques and
procedures used in law enforcement), 143 (1976) (disclosure of specific operations or
specialized equipment directly related to investigation or detection of crime may be'
excepted). Section 552.1 08(b)(1) is not applicable, however, to generally known policies and
procedures. See, e.g., ORD 531 at 2-3 (Penal Code provisions, common law rules, and
constitutional limitations on use offorce not protected), 252 at 3 (governmental body failed
to indicate why investigative procedures and techniques requested were any different from
those commonly known). .

You statethe reinaining information contajns highly specific guidelines on the use offorce
for police officers to use when confronted by violence or threatened by violence. You assert
the release of this information would impair officers; abilities to arrest suspects or protect
the public peace. However, the information at issue consists of arrest reports, incident
reports, one use of force report, and a report pertaining to a complaint made by an officer
regarding· a firefighter's conduct. Upon review of your arguments and the information at
issue, we conclude you have not demonstrated how release ofthe information at issue would
interfere withlaw enforcement or crime prevention. Therefore, none of the remaining
information may be withheld under section 552.108(b)(1).

Next, we address your claim that portions of the remaining information are excepted from
disclosure under the deliberative process privilege encompassed by section 552.111 of the
Government Code. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional, process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
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of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990).

In Open Records DecisionNo. 615 (1993), this office re-examined the statutory predecessor .
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842' S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and othermaterial reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental
body's policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. Id.; see also City ofGarland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).
Additionally, section 552.111 does not generally except from disclosure purely factual
information that is severable from the opinion portions of internal memoranda. Arlington
Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.);
ORD 615 at 4~5.

You seek to withhold the arrest report, incident report, use offorce report, officer complaint,
and the named· officer's employment application under section 552.111 of the Government
Code. You assert these documents pertain to the policies and procedures the department
utilizes in gathering information from potential candidates for employment. However, we
note the remaining information at issue consists of purely administrative or factual
information or.:information pertaining to routine personnel matters. You have failed to
establish the .information at issue constitutes advice, opinion, and recommendation.
Therefore, the department may not withhold any portion ofthe remaining information under
section 552.111 of the Government Code.

We note some ofthe remaining information is subject to section 552.117 ofthe Government
Code.8 Section 552.117(a)(2) excepts the home addresses and telephone numbers, social
security numbers, and family member information of a peace officer as defined by
Article 2.12 ofthe Code of Criminal Procedure, regardless of whether the officer made an
election under section 552.024 of the Government Code. Gov't Code § 552.117(a)(2); see

"-
Open Records"Decision No. 622 (1994). We note section 552.117 also encompasses
personal cellular telephone numbers, provided that the cellular telephone service is not paid
for by a governmental body. See Open Records Decision No. 506> at 5-6 (1988)
(section 552.117 not applicable to cellular mobile phone numbers paid for by governmental

8The Of1:ice of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordin~ily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987). >'
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body and intended for official use). The department must withhold the information we have
marked undersection 552.117(a)(2).

You assert sori:J.e of the remaining information is subject to section 552.1175 of the
Government Code. Section 552.1175 provides in part:

(b) Information that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the
Code 9f Criminal Procedure], or that reveals whether the individual has
familymembers is confidential and may not be disclosed to the public under
this chapter if the individual to whom the information relates:

,(1) chooses to restrict public access to the information; and

(2) notifies the governmental body ofthe individual's choice
.on a form provided by the governmental body, accompanied
by evidence of the individual's status.

Gov't Code §552.1175(b). The submitted information includes the home address and
telephone number of a peace officer who is not a department employee. To the extent this
Individual is acurrently licensed peace officer who elected to restrict public access to his
personal information, the department must withhold the information we have marked under
section 552.1175. To the extent this individual is not a currently licensed peace officer or
did not elect to restrict public access to his personal information, the department may not
withhold inforniation pertaining to that individual under section 552.1175.

Next,You assert some ofthe remaining information is excepted under section 552.130 ofthe
Government Code, which provides that information relating to a motor vehicle operator's
license, driver's license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Id. § 552. 130(a)(1), (2). The department must withhold the
Texas motor v~hicle record information we have marked section 552.130.

Finally, you assert some ofthe remaining information is excepted under section 552.136 of
the Government Code. Section 552.136(b) provides that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential." Id.
§ 552.136. Upon review, we find the remaining information does not contain any access
device numbers. Accordingly, none of the remaining information may be withheld under
section 552.136.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with: (1) section 58.007 of the
Family Code; (2) section 550.065 of the Transportation Code; (3) section 411.083 of the
Government Code; (4) section 1701.306 ofthe Occupations Code; (5) common-lawprivacy;
and (6) section 6103(a) of title 26 of the United States Code. The department must also
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withhold the information we have marked under section 552.117 of the Government Code.
To the extent the individual whose information is at issue is a currently licensed peace officer
who elected to restrict public access to his personal information, the department must
withhold the il1formation we have marked under section 552.1175. The department must
withhold the Texas motor vehicle information we have marked under section 552.130 ofthe
Government Code. The medical records we have marked may only be released in
accordance with the MPA. The remaining information must be released to the requestor.

This letter ruli~g is limited to the particular information at issue in this request and limited
to the facts as ,presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tri"ggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

; .,

--_...---.
Ana Carolina Vieira
Assistant Attorney General
Open Records Division

ACV/eeg'

Ref: ID# 360419
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