
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

, November 3,2009

Mr. James Mu
Assistant General Counsel
Texas Depmiment of Criminal Justice
P.O. Box 4004
Huntsville, Texas 77342-4004

OR2009-15671

DearMr. Mu:

You ask whether certain infonnation is subject to required public disclosure lUlder the
Public Inf0111lation Act (the "Act"), chapter 552 ofthe GovenunentCode. Your request was
assigned ID# 360322.

The Texas Department of Criminal Justice (the "depmiment") received a request for the
proposals submitted by the wilming bidders in tlu'ee specified requests for proposals. You
indicate you are releasing some of the information. You state a portion of the inf0111lation
is excepted from disclosure under section 552.136 of the Govenmlent Code~ You take no
position with respect to the public availability of the remaining requested infol11lation, but
believe that the request may implicate the proprietary interests ofManagement & Tl:aining
Corporation ("MTC") and The GEO Group, Inc. ("GEO"). We have received conunynts
fi.·om MTC and GEO. We have considered the submitted arguments and reviewed the
submitted infonnation.

MTC asselis its proposals are labeled as "proprietary and confidential." GEO states its
inf0111lation was marked as security-sensitive and proprietary work product. We note that
information is not confidential under the Act, however, simplybecause the party that submits·
the inf0111lation anticipates or requests it be kept confidential. See Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668,677 (Tex. 1976). hl0therwords, a govenmlental body
cmmot overrule or repeal provisions of the Act tlu'ough an agreement or contract. See
Attomey General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990)
("[T]he obligations of a govenunental bodYlUlder [the Act] cmmot be compromised simply
by its decision to enter into a contract."), 203 at 1 (1978) (mere expectation ofconfidentiality
by person supplying infomlation does not satisfy requirements of statutory predecessor to

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Equal Employment Opportullity Employer. Prill ted all Recycled Paper



Mr. Janies Mu - Page 2

section552.110 ofthe Govenmlent Code). Consequently, unless the responsive infomlation
comes within an exception to disclosure, it must be released, notwithstanding any
expectation or agreement to the contrmy.

GEO raises section 552.108(b) of the Govel11l11ent Code, which provides as follows:

(b) An intemal record or notation of a law enforcement agency or prosecutor
that is maintained for intemal use in matters relating to law enforcement or
prosecution is excepted :6:omthe requirements of Section 552.021 if:

(1) release of the intemal record or notation would interfere
with law enforcement or prosecution;

(2) the intemal record or notation relates to law enforcement
only in relation to an investigation that did not result in
conviction or defelTed adjudication; or

(3) the intemal record or notation:

(A) is prepared by an attomeyrepresenting the
state in anticipation of or in the course of
preparing for criminal litigation; or

(B) reflects the mental impressions or legal
reasoning ofan attomey representing the state.

Gov't Code§ 552.1 08(b). We note, however, that section 552.108 onlyprotects the interests
of a govenunental body and is not designed to protect the interests of private paliies that
submit infom;tation to a govenunental body. See Open Records Decision No. 177 (1977)
(statutory predecessor to section 552.108 subject to waiver). In this instance, the depaliment
has not argued to withhold any portion ofthe submitted infonnation under section 552.108.
Because the department has not sublnitted any argmn~nts under section 552.108, we
conclude that the department Inay not withhold any pOliion of the submitted infonnation
under section 552.108 ofthe Govenunent Code.

GEO and MTC raise section 552.110 of the Govenmlent Code. Section 552.110 protects:
(1) trade secrets, and (2) conmlercial or financial infomlation, the disclosure ofwhich would
cause substantial competitive hm1n to the person from whom the information was obtained.
Gov't Code § 552.110(a), (b). Section552.110(a) protects the proplietaly interests ofprivate
parties by excepting from disclosure trade secrets obtained from a person and privileged or
confidential by statute or judi~ial decision. See id. § 552.11 O(a). A "trade secret"

may consist of ally fommla, pattem, device or compilation of infonnation
which is used in one's business, and which gives [one] an oppOliunity to
obtain an adValltage over competitors who do not lmow or use it. It may be
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a fOl11mla for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattel11 for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply infol111ation as to single or ephemeral events in the conduct ofthe
business, as for example the amount or other tel111S of a secret bid for a
contTact or the salaly of celiain employees. . .. A trade secret is a process
or device for continuous use iIi the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detel111ining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in detennining whether infonnation qualifies as a trade
secret:

(1) the extent to which the infol111ation is lmown outside of [the company's]
business;

,
(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
infol111ation;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount ofeffOli or money expended by [the company] in developing
this infonnation; and

(6) the ease or difficulty with which the infolmation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that infonnation subj ect to the Act ·is excepted as a trade secret if a prima facie case
for exemption is made and no argmnel?.t is submitted that rebuts the claim as a matter oflaw.
Open Records Decision No. 552 at 2 (1990). However, we cannot conclude that
section 552.11 O(a) is applicable unless it has been shown that the information meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).
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Section 552.110(b) protects "[c]ommercia1 or financial inf01111ation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the inf01111ation was obtained[.]" Gov't
Code § 552.110(b). This exception to disclosurerequires a specific factual or evidentiary
showing, not conclusory or generalized allegations, that substantial competitive injurywould
likely result from release of the infonnation at issue. Id. § 552.11 O(b); see also Open
Records Decision No. 661 at 5-6 (1999).

After reviewing the submitted information and the arguments, we detel111ine that GEO and
MTC have failed to demonstrate that any portion of the submitted infonnation meets the
definition of a trade secret, nor have they demonstrated the necessary factors to establish a
trade secret claim for this infol111ation. We note that pricing infonnation pmiaining to a
particular contract is generally not a trade secret because it is "simply information as to single
or ephemeral events in the conduct of business," rather than "a process or device for
continuous use in the operation ofthe busilless." See RESTATEMENT OF TORTS § 757 cmt.
b (1939); Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 at 3 (1982), 306
at 3 (1982). Accordingly, no pOliion of the submitted infonnation maybe withheld under
section 552.11 O(a).

In addition, we conclude that GEO and MTC have not made the specific factual or
evidentiary showing required by section 552.11 O(b) that release ofthe inf01111ation at issue
would cause them substantial competitive hann. See ORDs 661, 319 (statutOly predecessor
to section 552.11 0 generally not applicable to infonnation relating to organization and
personnel, market studies, professional references, qualifications mid experience, and
pricing). We note that the pricing infonnation of entities contracting with a govel11menta1
body, such as GEO and MTC, is generally not excepted under section 552.110(b). This
office considers the prices charged in govenmlent contract awards to be a matter of strong
public interest. See Open Records Decision No. 514 (1988) (public has interest in knowing
prices charged by govel11ment contractors); see generally Freedom ofInformation Act Guide
& Privacy Act Overview, 219 (2000) (federal cases applying analogous Freedom of
Information Act reasoning that disclosure of prices charged govel11ment is a cost of doing
business withgovenunent). Moreover, the tmms ofa contract with a govenmlenta1 body are
generally not excepted from public disclosure. See Gov't Code § 552.022(a)(3) (contract
involving receipt or expenditure of public funds expressly made public); Open Records
Decision No. 541 at 8 (1990) (public has interest in knowing te1111S of contract with state
agency). We, therefore, conclude that the department may not withhold any of the
infol111ation at issue under section 552.11 O(b).

The department argues some of the infonnation is excepted fi.-om disclosure under
section 552.136 of the Govenunent Code, which states that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a govenunenta1 body is confidential." Gov't
Code § 5~2.136(b). Accordingly, the depmiment must withhold the infonnation we have
marked under section 552.136 of the Govenunent Code. The remaining infonnation must
be released.
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,
This letter ruling is limited to the patiicular inf0l111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other info1111ation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenmlental body and ofthe requestor. For more infonnation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Atto111ey General's Open Govel11l11ent Hotline, toll fr-ee,

. at (877) 673-6839. Questions conce111ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Atto111ey General, toll fr-ee, at (888) 672-6787

Chris Schulz
Assistant Atto111ey General
Open Records Division

Sillcerely,

CS/cc

Ref: ID# 360322

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

Mr. J Greg Hudson
Hudson &,O'Leary, L.L.P.
1717 West Sixth Street, Suite 258
Austin, Texas 78703
(w/o enclosures)

Ms. Dawn M. Call
Management & Training Corporation
P.O. Box 10
Centerville, Utah 84014

. (w/o enclosures)


