GREG ABBOTT

November 4, 2009

The Honorable Jerry Madden
State Representative, District 67
P.O. Box 2910

Austin, Texas 78768-2910

'OR2009-15695

Dear Representative Madden:

You ask Whether certain information is subject to required public disclosure under the -
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 360546.

The Honorable Jerry Madden, State Representative, District 67, received a request for
communications to, from, or regarding several companies and individuals. You state that
you have no information responsive to a portion of the request.' You further state that you
have released .other portions of the requested information. You claim that some of the
submitted information is subject to sections 306.003 and 306.004 of the Government Code.
We have considered your arguments and reviewed the submitted information.? We have also
considered comments from the requestor. See Gov’t Code § 552.304 (interested party may
submit written comments concerning disclosure of requested information).

'The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). '

*To the extent the information you have submitted to this office is a representative sample of the
requested information, we assume it is truly representative of the requested records as a whole. See Open
Records Decision Nos. 499 (1988), 497 (1988). This open records letter does not reach, and therefore does
not authorize the withholding of, any other requested records to the extent that those records contain
substantially different types of information than that submitted to this office.
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Section 306.003 of the Government Code provides as follows:

(a) Req@rds ofa member ofthe legislature or the lieutenant governor that are
composed exclusively of memoranda of communications with residents of
this state and of personal information concerning the person communicating
with the member or lieutenant governor are confidential. However, the
member or the lieutenant governor may disclose all or a part of a record to
which this subsection applies, and that disclosure does not violate the law of
this state. :

(b) Th%al"method used to store or maintain a record covered by Subsection (a)
does not affect the confidentiality of the record.

Gov’t Code § 306.003. The confidentiality provision in section 306.003(a) applies to the
records of a member of the legislature or of the lieutenant governor of two kinds of
information: -(1) records of memoranda of communications with Texas residents and
(2) records of personal information about the person communicating with the legislator or
lieutenant governor. Id. Thus, “personal information” about a person communicating with
a legislator or the lieutenant governor is within section 306.003(a) even if it is not recorded
in a memorandum prepared by the legislator or lieutenant governor. Id. Although
section 306.003(a) deems confidential the records that are subject to the provision, it gives
a member of the legislature the discretion to djsclose all or part of such record. See id.
§ 306.003(a). =

While section?‘:‘ol’;'_06.003 applies to records consisting of memoranda of communications and
records of a.:correspondent’s personal information, section 306.004 refers to the
communications themselves and provides as follows:

() To ensure the right of the citizens of this state to petition state
government, as guaranteed by Article], Section 27, of the Texas Constitution,
by protecting the confidentiality of communications of citizens with a
member of the legislature or the lieutenant governor, the public disclosure of
all or part of a written or otherwise recorded communication from a citizen
of this: state received by a member or the lieutenant governor in his official
capacity is prohibited unless: '

(1) the citizen expressly or by clear implication authorizes the
-disclosure; '

- (2) the communication is of a type that is expressly authorized
: by statute to be disclosed; or
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' '-“"'(3) the official ‘determines that the disclosure does not
" constitute an unwarranted invasion of personal privacy of the
- communicator or another person.

(b) This section does not apply to a communication to a member of the
legislature or the lieutenant governor from a public official or public
employee acting in an official capacity.

() A member or the lieutenant governor may elect to disclose all or part of
a communication to which this section applies, and that disclosure does not
violate the law of this state.

Id. § 306.004. For purposes of section 306.004, a “communication” includes “conversation,
correspondence, and electronic communication.” Id. § 306.001. The communication is not
subject to public disclosure unless one of the three conditions stated in section 306.004(a)
applies. See-id. § 306.004(2)(1)-(3). As is also true of records that are subject to
section 306.003(a), a legislator has the discretion to disclose all or part of records that are
subject to section 306.004(a). '

In Open Records Decision No. 648 (1996), this office addressed the applicability of

- sections 306.0'03 and 306.004 to information held by a state representative. In construing

these provisions, we stated:"

As we have seen, chapter 306 contains provisions for the disclosure of the
information it covers. Thus, the chapter is not merely a confidentiality
statute; but a statute that sets the parameters for public access to the
information to which it applies. Accordingly, we believe chapter 306, rather
than the [Act], governs the release of information within section 306.003(a)
or section 306.004. See Open Records Decision No. 598 (1991) (statutes
governing specific subset of information prevail over general applicability of
[Act]). Thus, we need not consider whether information covered by
chapter 306 is excepted from public disclosure pursuant to an [Act]
exception. . . . Information falling within the scope of chapter 306 of the
Government Code may be released only as that chapter provides and does not
fall within the scope of the [Act], chapter 552 of the Government Code. A
member of the legislature or the lieutenant governor may elect to disclose all
or part-of the information within sections 306.003(a) and 306.004 of the
Government Code, but is not required to do so.

ORD 648 at 3, 7. We further found that the statute’s legislative history affirmed this
construction of:chapter 306 of the Government Code. In a footnote, we explained that the
House Study Group report of the legislation that enacted the statutory predecessor to
chapter 306 demonstrated “that the effect of the statute is to give legislators the discretion
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to release their communications with state residents and to exempt the legislature in this
regard from the ordinary disclosural requirements set forth in the [Act].” Id. at 3-4 n.3.
Therefore, the release of information that is subject to sections 306.003(a) or 306.004(a) is
governed by chapter 306 of the Government Code, not the Act, and it is within the discretion
of a legislator to either withhold or release such information. ) |
Therefore, to the extent 'you determine that the information in question is subject to
section 306.003(a) or section 306.004(a), it is within your discretion to either withhold the
information or release it to the requestor. To the extent you determine that the submitted
information is not subject to section 306.003(a) or section 306.004(a), such information is
subject to the Act and must be released, unless it falls within an exception to disclosure.
Because you state that the submitted communications involving you, your staff, the Texas
Department of Public Safety (“DPS”), and the Texas Commission on Environmental Quality
(“TCEQ”) may not be subject to section 306.003(a) or section 306.004(a), we will address
the applicability of section 552.137 of the Government Code to those communications.’

‘Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (¢). See Gov’t Code
§552.137(a), (b). Section 552.137 is not applicable to an e-mail address that a governmental
entity maintains for one of its officials or employees. Therefore, you must withhold the types
of personal e-mail addresses we have marked under section 552.137 of the Government
Code, unless thé owners of the e-mail addresses at issue consent to their release, or the e-mail
addresses fall within the scope of section 552.137(c).

In summary, to the extent you determine that the submitted information is subject to
section 306.003(a) or section 306.004(a) of the Government Code, it is within your discretion
to either withhold that information or release it to the requestor. To the extent you determine
that the submitted communications involving you, your staff, DPS, and TCEQ are not subject
to section 306:003(a) or 306.004(a), you must withhold the types of e-mail addresses we
have marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses consent to their disclosure, or the e-mail addresses fall within the scope of
section 552.137(c). Any remaining information that you determine is not subject to
section 306.003(a) or section 306.004(a) must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

’The Ofﬁpe of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). '
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http.//www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Christdpher D Sterner
Assistant Attorney General
Open Records Division

CDSA/eeg
Ref:  ID# 360546
Enc. ‘Submit-téd documents

c: Requeétor
(w/o enclosures)




