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0R2009-15720

Dear Ms. Banowsky:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 358975.

The Texas Windstorm Insurance Association (the "association"), which you represent,
received two requests fi.·om the same requestor for infonnation regarding (1) assessments
charged to· and paid by association members since January 1, 2005; (2) all settlement
agreements since January 1, 2005 in which the association is a party; (3) contracts and billing

-tec6n:lsfe6n1lliitd pattyadjnstil1gc6l11pal1iessinaJanuary 1, 2005;(4) the-names ofthe
adjusting companies hired or contracted by the association and amOlmts paid to these
companies since January 1, 2005; (5) documents showing allentities or individuals the
association has agreed to indenmify or has indenmified since January 1, 2005; (6)
indemnification agreements between the association and other parties since January1, 2005;
and (7) information indicating the association's indemnification criteria. You state you have
released the first category of infol111ation to the requestor. You fmiher state that there is no
infonnation responsive to the seventh category of the request. 1 You question whether the
association is a governmental body and whether the submitted information is subject to the
Act. In the altel11ative, you claim that the submitted infonnation is excepted fi.·om disclosure

1We note the Act does not require a govel11mental body to release information that did not exist at the
time the request for information was received or create new information in response to request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986),362 at 2 (1983).,
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under sections 552.103, 552.107, 552.111, and 552.136 of the Govermnent Code and
privileged under Texas Rule ofEvidence 503 and Texas Rule ofCivil Procedure 192.5.2 We
have considered your arguments and reviewed the submitted infol1nation.3

The Act applies to "govenmlental bodies" as that tenn is defined in section 552.003(1)(A)
of the Govenmlent Code. Under the Act, the term "govenmlenta1 body" includes "a board,
commission, department, conmlittee, institution, agency, or office that is within or is created
by the executive or legislative branch ofstate govermnent and that is directed by one or more
elected or appointed members[.] Gov't Code § 552.003(1)(A)(I).

The association was created by legislative act in 1971 to provide windstonn and hail
coverage as an insurer of last resOli. 4 See Acts 1971, 6211d Leg., p. 843, ch. 100. The
association's enabling statute is Chapter 221 0 ofthe Insurance Code. Ins. Code § 2210. The
board ofdirectors ofthe association is composed ofnine members, who are appointed by the
Conmlissioner of Insurance (the "conimissioner") in accordance with the requirements of
section 2210.102 ofthe Insurance Code.s Ie!. § 2210.102. Fmiher, the board ofdirectors of
the association is "responsible and accountable to the commissioner." Id § 2210.101. In
addition, the commissioner "by rule shall adopt the plan of operation to provide Texas
windst01111 and hail insurance in a catastrophe area." Ie!. § 2210.151; 28 T.A.C. § 5.4001.
Thus, the association was created by the legislative branch of govenunent, its board of
directors are appointed by the cOlIDnissioner, the board of directors of the association is
responsible and accountable to the cOlIDnissioner, and it fimctions lmder a plan adopted by
the commissioner.

Accordingly, on the basis of the above factors, we detemline that the association is within
the executive branch of the state, and is a governmental body for the purposes of
section 552.003(1)(A)(i) ofthe Govenunent Code. See Attomey General Opinion GA-0065
(2003) (finding the Texas Water Advisory COlmcil to be within the executive branch ofstate

.- g·overmnenf; createdbftlie-regislativebtaii(51i-ofgovethlilent,··aiYdanetltity Cblls1stlng·of­
thirteen members to be directed by one or more elected or appointed members, and therefore

2Although you raise section 552.101 ofthe Government Code in conjlUlction with Texas Rule ofCivil
Procedme 192.5, this office has concluded that section 552.101 does not encompass discovely privileges. See
Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990).

3We assume the "representative sample" of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the

--------,€*t@llt-thalc.those-r@Gords-CQlltaill-sllbstalltially-diffeJ:enLtw·es_oiinfonnatioJ1jhanjha:tsJlb.lni""tt"",ed"-",to,--,t",,,lll~·s-",o""ffi""lc""e'.'-. ----1

4We note that the association was originally the Texas Catastrophe Property Insmance Association.

5We note that, as of June 19,2009, the commission has the duty to appoint the entirety of the board
of the association. See Ins. Code § 552.102 as amended by Acts of May 21, 2007, 80th Leg., R.S.,
ch. 548 § 2.14; Act ofJnne 2,2009, 81't Leg., RS., ch. 1408 § 18, sec. 2210, eff. June 19, 2009.
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a govenU11ental body for purposes ofsection 552.003(1)(A)(i) ofthe GovenU11ent Code); cf,
Attorney Gerieral Opinion DM-284 (1994) (finding that because governing body of Texas
Title Insurance Guarantee Association and other associations (collectively the "associations")
were in whole or part appointed by State Board ofInsurance and because the associations
functioned ui1der a plan of operation that must be approved by the commissioner, the
associations were "within the executive... branch of the state," as entities within the
Department ofInsurance; thus since the associations were "directed by one or more elected
or appointed members," the associations were govenU11ental bodies for the purposes ofthe
Open Meetings Act); compare Gov't Code § 552.003(1)(A)(i) (defining "governmental
body" for purposes of the Act) with ie!. § 551.001(3) (defining "governmental body" for
purposes ofthe Open Meetings Act). As the submitted infol111ation consists ofrecords ofthe
association that were collected, assembled, or maintained in connection with the transaction
of the association's official business, we conclude that the submitted infol111ation is subject
to the Act and must be released unless the association denionstrates that the infol111ation falls
within an exception to public disclosme under the Act. See Gov't Code
§§ 552.006, .021, .361, .302. Accordingly, we will consider the submitted,arguments.

We note that pOliions of the submitted infol111ation are subject to section 552.022 of the
Government Code. Section 552.022(a) provides in part that:

(a) the following categories of inforn1ation are public infOlmation and not
excepted from required disclosme under this chaptenmless they m'e expressly
confidential under other law:

(3) information in an account, voucher, or contract relating to the
, receipt or expenditme of public or other funds by a govenU11ental

body;

(16) information that is in a bill for attol11ey's fees and that is not
privileged under the attol11ey-client privilege; [and]

(18) a settlement agreement to which a govenU11ental body is a pmiy.

Ie!. § 552.022(a)(3), (16), (18). In this instance, the submitted information includes
-------o--c~------,-

infol111atlOn in an account, voucher, or contracffilatlng lathe expendIture of-pLLb-rkfI11Tdcc-------l
by the association, attorney fee bills, and settlement agreements to which the association is
a party. Thus, the association must release this infonnation pmsuantto
subsections 552.022(a)(3), 552.022(a)(16), and 552.022(a)(18) unless it is expressly
confidential under other law. You assert that this infonnation is excepted under
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sections 552.103, 552.107, 552.111, and 552.136 of the Govemment Code and protected
under Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. However,
sections 552.103, 552.107, and 552.111 are discretionary exceptions to disclosure that
protect the govemmental body's interests and may be waived. See Dallas Area Rapid
Transit v. Dallas ~MorningNews, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.)
(govermllental body may waive section 552.103); Open Records Decision Nos. 677
at 10 (2002) (attomey work product privilege under section 552.111 may be waived), 676
at 6 (2002) (section 552.107 is not other law for purposes of section 552.022), 542 at 4
(1990) (statutory predecessor to section 552.103 may be waived); see also Open Records
Decision No. 522 (1989) (discretionary exceptions in general). Therefore, the association
may not withhold the infomlation subject to section 552.022, which we have marked, under
section 552.103, section 552.107, or section 552.111 of the GovenUllent Code. However,
the Texas Supreme Court has held that the Texas Rules ofEvidence and the Texas Rules of
Civil Procedure are "other law" that make information expressly confidential for the
purposes of section 552.022. In re City ofGeorgetown, 53 S.W.3d 328,336 (Tex. 2001).
We will therefore consider your arguments under Texas Rule of Evidence 503 and Texas
Rule of Civil Procedure 192.5 for the infomlation that is subject to section 552.022. In
addition, because section 552.136 of the GovenUllent Code constitutes other law for the
purposes of section 552.022, we will consider your arguments under that section. We will
also address your arguments under sections 552.103, 552.107, and 552.111 for the
infol111ation not subject to section 552.022.

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(1) provides
as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential cOlmmmications made for the plU1Jose of
facilitating the rendition ofprofessional legal services to the client:

--- -- - - ---- - - ---- -- ----

(A) between the client or a representative of the client and
the client's lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative of the client, or the client's
lawyer or a representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concerning a matter of conUllon interest therein;

(D) between representatives ofthe client or between the client and a
representative of the client; or

-~------======================================-----======--==========================I-
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(E) among lawyers and their representatives representing the same
client.

TEX. R. EVID. 503(b)(1). A communication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance ofthe rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

Thus, in order to withhold attomey-client privileged il~fonnation fr0111 disclosure under
rule 503, a govemmental body must: (1) show that the dOClm1ent is a conummication
transmitted between privileged pmiies or reveals a confidential conummication; (2) identify
the parties involved in the cOlllimmication; and (3) show that the cOlllimmication ,is
confidential by explaining that it was not intended to be disclosed to third persons mld that
it was made in fmiherance ofthe rendition ofprofessional legal services to the client. Upon
a demonstration of all tlu'ee factors, the infom1ation is privileged and confidential under
rule 503, provided the client has not waived the privilege or the docmnent does not fall
within the purview of the exceptions to the privilege enumerated in rule 503 (d). Pittsburgh
Corning COlp. v. Caldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993,
no writ).

You state that the infomlation you seek to withhold in the submitted attomey fee bills either
documents conummications between the association's defense cOlmsel and its third pmiy
adjuster made for the pm1Jose of facilitating the rendition ofprofessional legal services by
the attorney to the association or reflects cOlllimmication$ made between counsel for the
association and its co-defendants made for the purpose ofthe rendition ofprofessional legal
services. You infonn us that you have a joint defense agreement with these co-defendm1ts
conceming a matter of COlllillon interest. You contend the infonnation you have marked
constitutes communications between the association's counsel, representatives and

.- -. employees ofthe associailon, COlll1.seTlorthe co~defeiidants,8ildrepreseJitatives6fthe co­
defendants. You state that these communications were not intended to be disclosed and that
they have remained confidential. Based on your representations and our review, we conclude
that some ofthe infonnation is protected by the attomey-client privilege, and the association
may withhold the information we have marked lmderTexas Rule ofEvidence 503. Wenote,
however, that some ofthe remaining infonnation you have mm'ked lmder mle 503 does not
document a cOlllinunication. Accordingly, you have·failedto establish that the remaining
information you have marked documents confidential communications that were made
between privileged parties. Therefore, we conclude that Texas Rule ofEvidence 503 is not
applicable to the remaining infomlation you have mm'ked mld it may not be withheld on this
basis.

Texas Rule of Civil Procedure 192.5 encompasses the attomey work product privilege. For
purposes of section 552.022 of the Govenunent Code, infonnation is confidential under
rule 192.5 only to the extent that the infom1ation implicates the core work product aspect of

I--------------..-------.------.----.. -- - - - ~-r
---------------------.------------------------ -- ----- -------r::
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the work product privilege. See Open Records Decision No. 677 at 9-10 (2002). Rule 192.5
defines core work product as the work product ofan attomey or an attomey's representative,
developed in anticipation of litigation or for trial, that contains the mental impressions,
opinions, conclusions, or legal theories oftheattomey or the attomey's representative. See
TEX. R. Cry. P. 192.5(a), (b)(1). Accordingly, in order to withhold attomey core work
product from disclosure under rule 192.5, a govenm1ental body must demonstrate that the
material was (1) created for trial or in anticipation oflitigation and (2) consists ofthe mental
impressions, opinions, conclusions, or legal theories of an attorney or an attorney's
representative. Id.

The first prong of the work product test, which requires a govemmental body to show that
the information at issue was created in anticipation of litigation, has two parts. A
govenm1ental body must demonstrate that (1) a reasonable person would have concluded
from the totality of the circumstances sUlTounding the investigation that there was a
substantial chance that litigation would ensue, and (2) the party resisting discovery believed
in good faith that there was a substantial chance that litigation would ensue and conducted
the investigation for the purpose of preparing for such litigation. See Nat'l Tank v.
Brotherton, 851 S.W.2dI93, 207 (Tex. 1993). A "substantial chance" oflitigation does not
mean a statistical probability, but rather "that litigation is more than merely an abstract
possibility or unwalTanted fear." Id. at 204. The second pm-t of the work product test
requires the govenullental body to show that the materials at issu~ contain the mental
impressions, opinions, conclusions, or legal theories of an attorney or ml attomey's
representative. See TEX. R. CrY. P. 192.5(b)(1). A document containing core work product
information that meets both parts of the work product test is confidential under rule 192.5,
provided that the infornlation does not fall within the scope ofthe exceptions to the privilege
enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d at 427.

Having considered your arguments and reviewed the infonnation at issue, we conclude you
liave fiot deIil011sti"ateclthatanyof the remaininginfonnation consists of core work product­
for purposes ofTexas Rule ofCivil Procedure 192.5. Accordingly, the association may not
withhold any of the remaining infonnation under rule 192.5.

Section 552.136 ofthe Govenunent Code states "[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device munber that is collected,
assembled, or maintained by or for a govenunental body is confidential." Gov't
Code § 552.136(b). Accordingly, the association must withhold the account munbers you
have marked, and the additional infom1ation we have marked, in the infom1ation subject to
section 552.022 under section 552.136 of the Govenunent Code.

We now address your arguments for the infom1ation not subject to 552.022 of the
Government Code. Section 552.103 of the Govemment Code provides inpmi:

---r:::



Ms. Susan Demllon Banowsky - Page 7

(a) Information is excepted from [required public disclosure] if it is
infol111ation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a paliy.

(c) Infol111ation relating to litigation involving agovel11mental body or an
officer or employee of a governmental body is excepted fro111 disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infol111ation.

Id. § 552.103(a), (c). A governmental body that claims an exception to disclosure under
section 552.103 has the btu"den ofproviding releVallt facts and documentation sufficient to
establish the applicability ofthis exception to the information at issue. To meet this burdeli,
a governmental body must demonstrate that (1) litigation was pending or reasonably
anticipated on the date of its receipt of the request for infol111ation and (2) the infol111ation
at issue is related to the pending or anticipated litigation. See Univ. ofTex. Law Sch. v. Tex.
Legal Found.; 958 S.W.2d 479 (Tex. App.-·Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d210 (Tex. App.-Houston [l st Dist.] 1984, writrefdn.r.e.). Both elements
of the test ml1st be met in order for infonnation to be excepted fro111 disclosure under
section 552.103. See Open Records Decision No. 551 at 4 (1990).

You state the remaining information relates to claims against the association for extra­
contractual damages. You infonn us that the association is "currently defending more
than 650 lawsuits arising from Hurricane nee alone," and provide documentation showing
-tllat Kfigatloii IS pelidli1.g agalIlstthe-assoCiati6il:Yollfurtherinfonn lIs-tlicit a l1l11iibei' oTtlie
lawsuits are being handled as multi-district litigation. Based on yourrepresentations and our
review, we find you have demonstrated litigation was pending when the association received
this request for infonnation. FUliher, we find the remaining information consists of
documents relating to the pending litigation. Thus, we conclude the association may
withhold the remaining infol111ation under section 552.103 of the Govennnent Code.6

We note, however, once the infonl1ation at issue has been obtained by all paliies to the
litigation tln'ough discovery or otherwise, no section 552.1 03(a) interest exists with respect
to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, any
infol111ation at issue that has either been obtained from or proviaed to all--:;o::::p:::p:-;:o:-;;s:~i~IC:;-:lg;;:-:::P-;;CaIO:>i:::l~e~s:---------j

in the litigation is not excepted from disclosure 11l1der section 552.103(a) and must be

6As our ruling is dispositive, we need not address yom remainingarglUllents against disclosme ofthis
information.
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disclosed. Further, the applicability of section 552.103(a) ends once the litigation has
concluded. See Attomey General Opinion MW-575 (1982); see also OpenRecords Decision
No. 350 (1982).

In SlU11mary, with the exception of the information we have marked as privileged under
Texas Rule of Evidence 503 and the marked infonnation under section 552.136 of the
Govermllent Code, the association must release the infomlation subj ect to
sections 552.022(a)(3), 552.022(a)(16), and 552.022(a)(18) of the Govenmlent Code. The
remaining information may be withheld under section 552.1 03(a) ofthe Govel11l11ent Code.

This letter ruling is limited to the pmiicular infol111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infomlation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govel11l11ental body and of the requestor. Fot more inf01111ation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govel11l11ent Hotline, toll fi:ee,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll fi:ee, at (888) 672-6787.

Jonathan Miles
Assistant Att0111ey General
Open Records Division

JM/cc

Ref: ID# 358975

Ene. Submitted documents

c: Requestor
(w/o enclosures)

-------=======================================================[


