
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 10, 2009

Mr. Joe TOlTes, III
City Attomey
City of Alice
216 N. Texas Boulevard, Suite 2
Alice, Texas 78332

0R2009-15980

Dear Mr. Tones:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 361078.

The Alice Police Department (the "depmiment") received a request for all incident repOlis
involving a named individual dm1ng a specified period. You claim the requested repOlis are
excepted from disclosure under sections 552.101 and 552.108 ofthe Govennnent Code. We
have considered the exceptions you claim and reviewed the submitted information.

Section 552.1 01 ofthe Govenmlent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts the publication
of which would be highly objectionable to a reasonable person and (2) is not oflegitimate
concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs ofthis
test must be satisfied. Ie!. at 681-82. The type of information considered intimate and

- ---------ellloarrassiiig5y1l1TTexas-Supl~neC6u:fnn lizdustYial-FOui'fdcTtion-i1ictcrded-rnfurmati-on----- - - --,
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. A compilation ofan individual's criminal history is highly embmTassing
infonnation, the publication ofwhich would be highly obj ectionable to a reasonable person.
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Cf u.s. Dep 't ofJustice v. Reporters Comm. for Freedom ofthe Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual's privacy interest, court recognized
distinction between public records found in comihouse files and local police stations and
compiled summary of inf01111ation and noted that individual has significant privacy interest
in compilation of one's criminal history). Furthe11110re, we find that a compilation of a
plivate citizen's criminal history is generally not oflegitimate conce111 to the public.

The present request seeks all ofthe department's records involving a named individual. This
. request, in pali, requires the depmiment to compile the named individual's~climinalhistory.

Thus, this request for unspecified law enforcement records implicates the nmlled individual's
right to privacy: Therefore, to the extent the depmiment maintains law enforcement records
depicting the nmned individual as a suspect, arrestee, or criminal defendant, the depaliment
must withhold such infonnation lmder section 552.101 of the Gove111ment Code in
conjunction with common-law privacy. You submitted eleven reports which do not list the
named individual as a suspect, alTestee, or criminal defendmlt. Accordingly, we will address
your arguments against disclosure of these reports.

Report number 2007012903 relates to an alleged sexual assault. Generally, only the
inf01111ation that either identifies or tends to identify a victim of sexual assault or other
sex-related offense may be withheld under common-law privacy. However, a govenTI11ental
body is required to withhold an entire repOli when identifying information is inextricably
intertwined with other releasable infonnation or when the requestor knows the identity ofthe
alleged victim. See Open Records Decision Nos. 393 (1983), 339 (1982); see also Open
Records Decision No. 440 (1986) (detailed descriptions of serious sexual offenses must be
withheld). In this instance, the requestor lmows the identity of the alleged sexual assault
victim listed in the report. Thus, the incident repOli we marked must be withheld in its
entirety under section 552.101 of the Govel11ment Code in conjunction with cOlmnon-law
pnvacy.

You also raise section 552.108 of the Govel11ment Code, which excepts from disclosure
"[i]nfol111ation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime ... if ... release of the information would interfere
with the detection, investigation, or prosecution ofcrime." Gov't Code § 552.1 08(a)(l). A
govennnental body claiming section 552.108 must reasonably explain how and why release
of the requested inf01111ation would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). The
detel111ination of whether the release of paliiculm- records would interfere with law
enforcement is made on a case-by-case basis. Open Records Decision No. 409 at 2 (1984).

- - - . - - .-.-. - Yoll pl:ovfeIe-; letter-fronltlledepartineilt' s-Cl1re(o{Polic-e ·staflnga11yiesponsivereports·------ . - ..- .....-.

would relate to a case that is under investigation. The submitted repolis, however, pertain
toa number of different criminal incidents. The letter does not indicate, and you do not
explain, what the ongoing investigation is about or whether any submitted report is the
subject of this investigation. Further, you do not explain how the release of infonnation
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pertaining to multiple incidents would interfere with the investigation ofone pmiicular case.
Accordingly, the department has failed to establish that release of the submitted reports
would interfere with the detection, investigation, or prosecution of crime. See Gov't Code
§ 552.301(e)(l)(D) (govenllnental body must labelresponsiveinfonnation to indicate which
exceptions apply to which parts of the documents). Therefore, the depmiment may not
withhold any of the remaining repOlis under section 552.108.

Upon review, however, some ofthe infol11lation in repOli number 2006008928 is protected
by common-law privacy. This office has found some kinds of medical infol11lation or
infol11lation indicating disabilities or specific illnesses to be excepted from required public
disclosure under cOlllill0n-law privacy. See Open Records Decision No. 455 (1987)
(prescription drugs, illnesses, operations, and physical hmldicaps). We mm-ked the
information in report number 2006008928 that reveals a disability or a specific illness. We
conclude this is highly intimate or embalTassing infol11lation ofno legitimate public interest.
Accordingly, the information we marked is confidential and must be withheld lmder
section 552.101 in conjunction with cOlllinon-law privacy.

,Finally, the remaining ilifonnation contains Texas motor vehicle record infol11lation that is
excepted under section 552.130 of the Govenllnent Code. Section 552.130 excepts from
disclosure infol11lation relating to a motor vehicle operator's license, driver's license, motor
vehicle title, orregistration issued by a Texas agency. Gov't Code § 552. 130(a)(1), (2). We
marked Texas motor vehicle record infonnation which the depmiment must withhold under
section 552.130.

In summary, to the extent the depaliment maintains law enforcement records depicting the
named individual as a suspect, anestee, or criminal defendant, the department must withhold
such infonnation under section 552.101 of the Govenunent Code in conjunction with
common-law privacy. The depaliment must withhold report number 2007012903 in its
entirety, as well as the infonnation we marked in report number 2006008928, under
section 552.101 ofthe Goven1l1lent Code in conjunction with COl11lll0n-lawprivacy. Finally,
the department must withhold the Texas motor vehicle record infol11lation we marked under
section 552.130 ofthe Govenllnent Code. The remaining infol11lation must be released. l

This letter ruling is limited to the pmiicular info1TIlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel11lination regarding any other info1TIlation or ally other circumstmlces.

lThe remaining information includes an unredacted social securitymnnber. Section 552.147(b) ofthe
Govemment Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office llllder the Act. Gov't Code
§ 552.147.

-- -------------------------- -------------------- - ---- --------------/
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This ruling triggers important deadlines regm'ding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Gove111111ent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll free, at (888) 672-6787.

Sincerely,

IILJ2
Bob Davis
Assistant Attomey General
Open Records Division

RSD/cc

Ref: ID# 361078

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


